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1720-01-05-.01 Contested Case Procedures. 

(1) This Chapter outlines the procedures The University of Tennessee (the University) shall use to 
conduct hearings in contested cases under the Uniform Administrative Procedures Act (the 
UAPA), Tennessee Code Annotated § 4-5-101 et seq. Contested cases are proceedings in 
which the legal rights, duties, or privileges of a University student, employee or other individual or 
entity are required by any statute or constitutional provision to be determined by the University 
only after that individual/entity has been provided an opportunity for a hearing. Contested cases 
may include, but are not limited to: 

(a) Student disciplinary proceedings; 

(b) Certain employee disciplinary proceedings; 

(c) Traffic and parking violation proceedings; 

(2) Notice - A hearing in a contested case shall be conducted only after each party to the contested 
case has been notified in writing of the following: 

(a) The time, place, nature of the hearing, and the right to be represented at the party's own 
expense by an attorney or, unless prohibited by any provision of law, other 
representative; 

(b) That the hearing is held under authority and jurisdiction granted by Tennessee Code 
Annotated §§ 49-9-110 and 49-9-209(e)(1 ); 

(c) The particular University rule(s) involved ; 

(d) A short and plain statement of the matters asserted. (If it is not possible to state the 
matters in detail at the time the notice is served, the initial notice may be limited to 
statement of the issues involved. A more definite and detailed statement shall then be 
furnished by the University at least ten (10) days prior to the time set for the hearing.) 

(e) For purposes of this Chapter, "notice" shall be defined as follows: 

1. 
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a physical address, facsimile number, and/or email address in connection with 
the contested case proceeding, by making a hand delivery or sending documents 
by U.S. Mail or other national courier service to such address; sending a 
facsimile transmission to the facsimile number; sending an email transmission to 
the email address; and/or by any other method authorized by the administrative 
judge; 

2. In all other situations, by making a hand delivery or sending documents by U.S. 
Mail or other national courier service to the party's last known physical address, 
sending a facsimile transmission to the last known facsimile number, and/or 
sending an email to the party's last known email address. The contact 
information on file with the University is presumed to be correct for students and 
employees and for former students and former employees who ceased to have 
active student or employee status within the eighteen months (18) prior to 
commencement of the contested case. 

(3) Agency Head - As used in these procedures, the term "Agency Head" means: (a) the Chancellor 
or other head of a campus or institute out of which a contested case arises; and (b) the President 
or the President's designee when the contested case arises out of the system administration or 
when the Chancellor or other head of a campus or institute is not available to serve as Agency 
Head due to a conflict of interest, recusal, disqualification, or other reason . 

(4) Contested cases may be conducted by an administrative judge from the Administrative 
Procedures Division of the Office of the Secretary of State, by an administrative judge appointed 
by the Agency Head or the Agency Head 's designee from among the University faculty or staff, or 
any other person authorized under state law to conduct contested cases. The person who 
conducts a contested case is referred to in these procedures as the "administrative judge," and 
for purposes of these procedures, the term "administrative judge" shall include a "hearing officer" 
as defined by the UAPA. 

(a) Pre-hearing Proceedings - An opportunity shall be afforded to all parties to respond in 
person or by attorney, including appropriate responsive pleadings, and present evidence 
and argument on all issues involved. 

(b) The administrative judge assigned to hear the case may, upon his/her own motion or 
motion of a party, direct the parties and/or the attorneys for the parties to appear for a 
conference at which the following may be discussed: 

1. The simplification of issues; 

2. The necessity or desirability of amendments to the pleadings; 

3. The possibility of obtaining admissions of fact and of documents which will avoid 
unnecessary proof; 

4. The time within which discovery shall be completed ; 

5. The limitation of the number of expert witnesses; 

6. The consolidation for hearing of actions involving common questions of law or 
fact; 

7. The date for exchanging witness lists and exhibit lists, which shall be exchanged 
no later than five (5) business days in advance of the hearing ; and 

8. Such other matters as may aid in the disposition of the action . 

Following such a conference, the administrative judge shall issue an order that includes, 
without limitation, a recitation of the action taken at the conference, the amendments 
allowed to the pleadings, the time within which discovery shall be completed , and the 
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agreements made by the parties as to any of the matters considered, and that limits the 
issues for hearing to those not disposed of by admissions or agreements of the parties, 
and such order when entered shall control the subsequent course of the action, unless 
modified at the hearing to prevent manifest injustice. 

(c) Substitution of Agency Head or Administrative Judge Due to Recusal, Disqualification, or 
Other Reasons. 

1. An Agency Head or administrative judge shall not serve in such capacity if he or 
she is biased and/or has a conflict of interest and may recuse himself or herself 
for any reason. 

2. An Agency Head or administrative judge shall be subject to disqualification for 
bias, prejudice, interest, or any other cause provided in Tennessee Code 
Annotated § 4-5-101 et seq. or for any cause for which a judge may be 
disqualified. 

3. Any party may request the disqualification of an Agency Head or administrative 
judge promptly after notice that the individual will serve or, if later, promptly upon 
discovering facts establishing grounds for disqualification. 

4. The individual whose disqualification is requested shall determine whether to 
grant the request, stating facts and reasons for the determination. 

5. If a substitute is required for an ind ividual who becomes unavailable as a result of 
recusal , disqualification, or any other reason, the substitute shall be appointed, 
unless otherwise provided by law, by: 

(i) The Agency Head or designee, if the unavailable individual is an 
administrative judge; 

(ii) The President or designee, if the unavailable individual is a Chancellor or 
other chief executive officer of a campus or institute; or 

(iii) The Vice Chair of The University of Tennessee's Board of Trustees or 
designee, if the unavailable individual is the President. 

(d) In any situation not specifically addressed by this Chapter, reference may be made to the 
Tennessee Rules of Civil Procedure for guidance as to the proper procedure to follow 
where appropriate and to whatever extent will best serve the interests of justice and the 
speedy and inexpensive determination of the matter at hand. 

(5) Default. 

(a) The failure of a party to attend or participate, either personally or through counsel , in a 
prehearing conference, hearing or other stage of contested case proceedings after notice 
thereof is cause for holding such party in default. Failure to comply with any lawful order 
of the administrative judge, necessary to maintain the orderly conduct of the hearing, may 
be deemed a failure to participate in a stage of a contested case and thereby be cause 
for a holding of default. 

(b) After entering into the record evidence of notice to an absent party, a motion may be 
made to hold the absent party in default and to adjourn the proceedings or continue in the 
party's absence. 

(c) The administrative judge shall not grant a default if notice is inadequate. 

(d) If the administrative judge grants a motion for default, the grounds shall be stated and 
shall thereafter be set forth in a written order. If a default is granted, the proceedings may 
then be adjourned or conducted without the participation of the absent party. 
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(e) The administrative judge shall provide all parties notice of entry of default for failure to 
appear. The defaulting party, no later than fifteen (15) days after notice of default, may 
file a motion for reconsideration , requesting that the default be set aside for good cause 
shown and stating the grounds relied upon. The administrative judge may make any 
order in regard to such motion as is deemed appropriate, pursuant to reconsideration. 

(6) Record of Contested Case - The record in a contested case shall include: 

(a) All applications, pleadings, motions, intermediate rulings, and exhibits and appendices 
thereto ; 

(b) Evidence received or considered, stipulations, and admissions; 

(c) A statement of matters officially noticed; 

(d) Questions and offers of proof, objections, and rulings thereon; 

(e) Any proposed findings or decisions and exceptions; 

(f) Any decision, opinion, or report by the Agency Head or administrative judge; and 

(g) All evidence submitted to the administrative judge or the Agency Head in connection with 
the case. A record (which may consist of a recording) shall be made of all oral 
proceedings. Such record or any part thereof shall be transcribed on request of any party, 
at his/her expense, or may be transcribed by the University at its expense. If the 
University elects to transcribe the proceedings, any party shall be provided copies of the 
transcript upon payment to the University of a reasonable compensatory fee. Findings of 
fact shall be based exclusively on the evidence and on matters judicially noticed. 

(7) Filing and Service. 

(a) Submission/Filing. 

1. All pleadings, motions, and other papers submitted to the Agency Head or 
administrative judge may be filed by hand delivery, by U.S. Mail, by email 
transmission, by facsimile transmission, or by any other method authorized by 
the Agency Head or administrative judge. Any party who submits any paper to 
the Agency Head or administrative judge must serve the paper on all other 
parties in the same manner if possible, and if not, in a manner contemplated to 
provide notice to all other parties on the same date the paper is received by the 
Agency Head or administrative judge. 

2. If any paper is submitted or filed by any form of electronic transmission, it must 
be sent to the administrative judge at or before 11 :59 p.m. local time to be 
considered filed upon that date. If such electronic transmission is sent after 
11 :59 p.m. local time, it will be considered submitted or filed the next business 
day. 

(b) Service. 

1. Parties are required to serve on all other parties any pleading, motion, or other 
paper submitted to the Agency Head or administrative judge, as well as any other 
paper required to be served on a party by the Tennessee Rules of Civil 
Procedure. Such service may be completed by hand delivery to a party or its 
counsel, by U.S. Mail, by email transmission, by facsimile transmission, or by any 
other method authorized by the Agency Head or administrative judge. 

2. Any paper submitted to or filed with the Agency Head or administrative judge 
must be served on all other parties, or their counsel/representative, and must 
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bear a certificate of service as required by the Tennessee Rules of Civil 
Procedure. 

3. If any paper is served by any form of electronic transmission, it must be sent at or 
before 11 :59 p.m. local time to be considered served upon that date. If such 
electronic transmission is sent after 11 :59 p.m. local time, it will be considered 
served the next business day. 

4. Whenever a party has the right or is required to do some act or take some 
proceedings within a prescribed period after the service of a notice or other paper 
upon such party and the notice or paper is served upon such party by mail, three 
days shall be added to the prescribed period. No time is added to the prescribed 
period if the notice or paper is served via electronic transmission in compliance 
with the preceding paragraph. This Section .01(7)(b)(4) does not apply to an 
appeal from an initial order under Section .01 (16) or a request for reconsideration 
under Section .01 (17) or a petition for judicial review under Section .01 (19). 

(8) Motions. 

(a) Unless contrary to any express provision of this Chapter any party may file any motion 
allowed by the Tennessee Rules of Civil Procedure. Unless this Chapter specifically 
governs the filing, procedure, or resolution of any motion, reference may be made to the 
Tennessee Rules of Civil Procedure for guidance as to the proper procedure to follow, 
where appropriate and to whatever extent will best serve the interests of justice and the 
speedy and inexpensive determination of the matter at hand. 

(b) Briefing of any motion shall be as follows: the movant files the initial motion and/or brief, 
and the nonmovant may file a response. If the nonmovant files a response in opposition 
to all or part of the motion, the movant may file a reply that addresses only the issues 
raised in the nonmovant's response; no new issues may be raised by reply. No further 
briefing shall be allowed unless permitted by the administrative judge. If a dispute arises 
as to the scheduling of any briefing, the administrative judge may establish a briefing 
schedule. 

(9) Rules of Evidence - The following rules of evidence shall govern the conduct of a hearing: 

(a) The administrative judge shall admit and give probative effect to evidence admissible in a 
court and when necessary to ascertain facts not reasonably susceptible to proof under 
the rules of court; evidence not admissible thereunder may be admitted if it is of a type 
commonly relied upon by reasonably prudent people in the conduct of their affairs. The 
administrative judge shall give effect to the rules of privilege recognized by law and shall 
exclude evidence that is irrelevant, immaterial, or unduly repetitious; 

(b) Affidavits may be utilized as follows: 

1. At any time not less than ten (10) days prior to a hearing or a continued hearing, 
any party shall serve all parties with a copy of any affidavit that it proposes to 
introduce in evidence in accordance with subsection (b)(3). Unless another party, 
within seven (7) days after service of the affidavit, serves to the proponent a 
request to cross-examine an affiant, the right to cross-examination such affiant is 
waived and the affidavit, if introduced in evidence, shall be given the same effect 
as if the affiant had testified orally. If an opportunity to cross-examine an affiant is 
not afforded after proper request is made as herein provided, the affidavit shall 
not be admitted into evidence. Service for purposes of this section shall mean 
actual receipt; 

2. The administrative judge may admit affidavits not submitted in accordance with 
this section where necessary to prevent injustice; or 

3. Notice shall contain the following information and be substantially in the following 
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form: 

The accompanying affidavit of (here insert name of affiant) will be introduced as 
evidence at the hearing in (here insert title of proceeding) . (Here insert name of 
affiant) will not be called to testify orally and you will not be entitled to question 
affiant unless you notify (here insert name of the proponent or his attorney) at 
(here insert address) that you wish to cross-examine affiant. To be effective your 
request must be mailed or delivered to (here insert name of proponent or his 
attorney) on or before (here insert the date seven days after the date of 
delivering the affidavit to the opposing party). 

(c) Documentary evidence otherwise admissible may be received in the form of copies or 
excerpts, or by incorporation by reference to material already on file in the contested 
case. Upon request, parties shall be given an opportunity to compare the copy with the 
original, if reasonably available; 

(d) Every party shall have the right to examine any witness who testifies at the hearing; 

(f) The administrative judge may take judicial notice of judicially cognizable facts. In addition, 
judicial notice may be taken of generally recognized technical or scientific facts within the 
administrative judge's specialized knowledge. Parties shall be afforded an opportunity to 
contest the administrative judge's decision to take judicial notice prior to the 
administrative judge taking judicial notice. The administrative judge's experience, 
technical competence, and specialized knowledge may be utilized in the evaluation of the 
evidence even if the facts are not judicially noticed; and 

(g) Following commencement of a contested case by notice on a party entitled to a hearing, 
the administrative judge may, upon his/her own action or upon timely motion of any party, 
decide any procedural question. 

(10) Subpoenas. 

(a) The administrative judge, at the request of any party, shall issue subpoenas, effect 
discovery, and issue protective orders in accordance with the Tennessee Rules of Civil 
Procedure, except that service may be by certified mail in addition to means of service 
provided by the Tennessee Rules of Civil Procedure. The administrative judge shall 
decide any objection relating to discovery under this chapter or the Tennessee Rules of 
Civil Procedure. Subpoenas for taking depositions and for hearing attendance shall be 
consistent with Rule 45 of the Tennessee Rules of Civil Procedure. The witness shall be 
entitled to the same fees as are now or may hereafter be provided for witnesses in civil 
actions in the circuit court, and the party requesting the subpoena shall bear the cost of 
paying fees associated therewith. 

(b) In case of disobedience to any subpoena issued and served under this section or to any 
lawful administrative judge requirement for information, or of the refusal of any person to 
testify in any matter regarding which he/she may be interrogated lawfully in a proceeding 
before an administrative judge, the University may apply to the circuit or chancery court 
of the county of such person's residence for an order to compel compliance with the 
subpoena or the furnishing of information or the giving of testimony. 

(c) Any party to a contested case may take the depositions of parties or witnesses, or may 
serve interrogatories and requests for production of documents upon any party, within or 
without the state, in the same manner as is provided by the Tennessee Rules of Civil 
Procedure. Depositions and interrogatories so taken shall be admissible in contested 
cases. All or any part of the deposition or interrogatory may be objected to at the time of 
the hearing and may be received in evidence or excluded from the evidence by the 
administrative judge in accordance with the provisions of these rules regarding evidence. 

(d) The right to subpoena witnesses and to compel the production of records, and the right to 
take depositions shall be subject to such limitations and restrictions as the administrative 
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judge may determine to be necessary to prevent abuse and oppression. 

(11) Admission of Facts - Discovery - Inspection of University Files. 

(a) After commencement of a contested case, a party may serve upon any other party a 
written request for the admission by the latter of the genuineness of any relevant 
documents described in and exhibited with the request or of the truth of any relevant 
matters of fact set forth in the request. Copies of the document shall be served with the 
request unless copies have already been furnished. Each of the matters of which an 
admission is requested shall be deemed admitted unless within a period designated in 
the request, not less than fifteen (15) days after service thereof or within such shorter or 
longer time as the administrative judge may allow, the party to whom the request is 
directed serves upon the party requesting the admission either: 

1. A sworn statement denying specifically the matters of which an admission is 
requested or setting forth in detail the reasons why the party cannot truthfully 
admit or deny those matters; or 

2. Written objections on the ground that some or all of the requested admissions 
are privileged or irrelevant or that the request is otherwise improper in whole or in 
part. If written objections to a part of the request are made, the remainder of the 
request shall be answered within the period designated in the request. A denial 
shall fairly meet the substance of the requested admission, and when good faith 
requires that a party deny only a part or a qualification of a matter of which an 
admission is requested, the party shall specify so much of it as is true and deny 
only the remainder. 

(b) Any admission made by a party pursuant to a request for such is for the purpose of the 
pending action only and neither constitutes an admission by the party for any other 
purpose nor may be used against the party in any other proceedings; 

(c) In a contested case, depositions may be taken as the same are taken in state courts of 
record, and the administrative judge shall have the same powers and discretion with 
respect thereto as are vested in state courts of record; 

(d) Parties are encouraged where practicable to attempt to achieve any necessary discovery 
informally, in order to avoid undue expense and delay in the resolution of the matter at 
hand. When such attempts have failed , or where the complexity of the case is such that 
informal discovery is not practicable, discovery shall be sought and effectuated in 
accordance with the Tennessee Rules of Civil Procedure. Any information, documents, 
or things not timely disclosed or supplemented in response to a discovery request as 
required by the Tennessee Rules of Civil Procedure shall not be admitted into evidence 
at the hearing if offered by the non-disclosing party. 

(e) Upon motion of a party or upon the administrative judge's own initiative, the 
administrative judge may order that the discovery be completed by a certain date. 

(f) Any party to a contested case shall have the right to inspect the files of the University 
with respect to the matter and to copy therefrom, except that records may not be 
inspected the confidentiality of which is protected by law. 

(g) No discovery shall be submitted to or filed with the administrative judge unless necessary 
for resolution of a motion or if offered into evidence at the hearing. 

( 12) Intervention. 

(a) The administrative judge shall grant one (1) or more petitions for intervention if: 

1. The petition is submitted in writing to the administrative judge with copies served 
on all parties named in the notice of the hearing, at least seven (7) days before 
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the hearing; 

2. The petition states facts demonstrating that the petitioner's legal rights, duties, 
privileges, immunities, or other legal interest may be determined in the 
proceeding or that the petitioner qualifies as an intervenor under any provision of 
law; and 

3. The administrative judge determines that the interests of justice and the orderly 
and prompt conduct of the proceedings shall not be impaired by allowing the 
intervention. 

(b) The administrative judge may grant one (1) or more petitions for intervention at any time, 
upon determination that the intervention sought is in the interest of justice and shall not 
impair the orderly and prompt conduct of the proceedings. 

(c) If a petitioner qualifies for intervention, the administrative judge may impose conditions 
upon the intervenor's participation in the proceedings as follows: 

1. Limiting the intervenor's participation to designated issues in which the intervenor 
has a particular interest demonstrated by the petition; 

2. Limiting the intervenor's use of discovery, cross-examination , and other 
procedures so as to promote the orderly and prompt conduct of the proceedings; 
and 

3. Requiring two (2) or more intervenors to combine their presentations of evidence 
and argument, cross-examination, discovery, and other participation in the 
proceedings. 

(d) The administrative judge at least twenty-four (24) hours before the hearing shall render 
an order granting or denying each pending petition for intervention, specifying any 
conditions, and briefly stating the reasons for the order. The administrative judge may 
modify the order at any time, stating the reasons for the modification. The administrative 
judge shall promptly give notice of an order granting, denying , or modifying intervention to 
the petition for intervention and to all parties. 

(13) Continuances. 

(a) Continuances may be granted upon good cause shown in any stage of the proceeding. 
The need for a continuance shall be brought to the attention of the administrative judge 
as soon as practicable. 

(b) Any case may be continued by mutual consent of the parties when approved by the 
administrative judge. 

(14) Hearing Procedures - The administrative judge conducts the hearing in the following manner. 
These procedures may be altered, at the discretion of the administrative judge, in accordance 
with any pre-hearing order and in order to serve the ends of justice. The administrative judge 
shall modify these procedures as necessary to comply with state or federal law, including, without 
limitation, Title IX of the Education Amendments of 1972, the Jeanne Clery Disclosure of Campus 
Security Policy and Campus Crime Statistics Act (Clery Act) , or the Family Educational Rights 
and Privacy Act of 197 4. 

(a) Meeting is called to order by the administrative judge; 

(b) The administrative judge introduces self and gives a very brief statement of the nature of 
the proceedings, including a statement of the administrative judge's and the Agency 
Head's role in the hearing process; 

(c) The administrative jucJge asks the parties and any present counsel or representatives to 
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introduce themselves; 

(d) The administrative judge reads the notice of hearing with reference to appropriate 
statutes and rules ; 

(e) In student disciplinary matters, the student facing discipline is asked for a response to the 
charges; if he/she acknowledges that he/she violated the University rule as alleged, no 
further hearing may be necessary beyond the establishment of a disciplinary penalty; if 
he/she denies that he/she violated the University rule as alleged, then the hearing 
proceeds; 

(f) The administrative judge then presents a brief explanation of how the hearing will 
proceed with respect to the presentation of proof including a statement that cross
examination and re-direct will be completely open and a statement of the admissibility 
standards for evidence in the hearing . 

(g) The administrative judge swears all witnesses, which may be done immediately prior to 
their testimony; 

(h) The parties are asked if they wish to exclude witnesses from the hearing room. All 
individual parties, including any intervenors, are permitted to remain in the hearing room. 
The University is permitted to designate one representative who may remain in the 
hearing room; 

(i) Any preliminary motions, stipulations, or agreed orders are entertained; 

U) The Petitioner is the party bearing the overall burden of proof. Unless otherwise required 
by law, the Petitioner in a contested case bears the burden of proof by a preponderance 
of the evidence. The other party is the Respondent. Except as specified in this Rule, the 
administrative judge makes all decisions regarding which party has the overall burden of 
proof and the burden of proof on any issue. 

(k) The University shall be the Petitioner in the following contested cases: 

1. Student disciplinary proceedings; 

2. Proceedings involving the termination of a faculty member's tenure, the 
termination of a tenure-track faculty member before the expiration of the annual 
term , the termination of a non-tenure-track faculty member before the end of a 
definite-term appointment, and as otherwise required by Board of Trustees 
policy; 

3. Proceedings in which a staff employee is contesting the University's termination 
of a written employment agreement; 

4. Proceedings offered in connection with the support staff grievance process 
contesting demotion, suspension without pay, or termination for cause; except in 
cases where the employee alleges unlawful discrimination, discriminatory 
harassment, or violation of a statute, in which case the employee will be the 
Petitioner; 

5. Proceedings in which the employee contests a termination for gross misconduct; 
and 

6. Traffic and parking citation proceedings. 

(I) The employee shall be the Petitioner in employee proceedings not listed in Section 
13(k). 

(m) Opening statements are allowed; 
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(n) Unless otherwise directed by the administrative judge, Petitioner calls its witnesses and 
questioning proceeds as follows: 

1. Petitioner questions; 

2. Respondent cross-examines; 

3. Petitioner re-directs; 

4. The administrative judge has discretion to permit re-cross-examination; and 

5. The administrative judge may question a witness at any time. 

(o) Respondent calls witnesses and questioning proceeds as follows: 

1. Respondent questions; 

2. Petitioner cross-examines; 

3. Respondent re-directs; 

4. The administrative judge has discretion to permit re-cross-examination ; and 

5. The administrative judge may question a witness at any time. 

(p) The parties are allowed to call appropriate rebuttal witnesses with examination 
proceedings as outlined above; 

(q) If any party has more than one (1) attorney, examination (direct examination, cross
examination, and objections) of any one (1) witness may only be performed by one (1) of 
the party's attorneys; 

(r) Closing arguments are allowed or may be reserved for the filing of post-hearing briefs. If 
arguments are allowed, the Petitioner argues first and , following the Respondent's 
argument, the Petitioner is entitled to a rebuttal argument; 

(s) The administrative judge explains that he/she will consider all of the evidence in the case, 
as well as supporting written materials to support any legal objections that were made, 
and that a decision will be written and served on the parties; 

(t) The administrative judge closes the hearing . 

(15) Initial order and final order. 

(a) Upon completion of the hearing , the administrative judge shall render an initial order, 
which shall become a final order unless review is sought by the University or other party 
in the manner hereinafter described. 

(b) An initial order or final order shall be in writing and shall include conclusions of law, the 
policy reasons therefor, and findings of fact for all aspects of the order, including the 
remedy prescribed and , if applicable , the action taken on a petition for stay of the 
effective date of the order. Findings of fact shall be accompanied by a concise and 
explicit statement of the underlying facts of record which support the finding . The order 
must also include a statement of the available procedures and time limits for seeking 
reconsideration or other administrative relief and the time limits for seeking judicial review 
of a final order. An initial order shall include a statement of any circumstances under 
which the initial order may, without further notice, become a final order. 
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(c) Findings of fact shall be based exclusively upon the evidence of record in the adjudicative 
proceeding and on matters officially noticed in that proceeding. The administrative 
judge's experience, technical competence, and specialized knowledge may be utilized in 
the evaluation of evidence. 

(d) If an administrative judge becomes unavailable, for any reason, before rendition of the 
initial or final order, a substitute shall be appointed by the Agency Head or designee. The 
substitute shall use any existing record and may conduct any further proceedings as is 
appropriate in the interest of justice. 

(e) The administrative judge may allow the parties a designated amount of time after 
conclusion of the hearing for the submission of proposed findings and post-hearing briefs. 

(f) An initial order shall be rendered within ninety (90) days after conclusion of the hearing or 
after submission of proposed findings unless such period is waived or extended with the 
written consent of all parties or for good cause shown . 

(g) The administrative judge shall provide notice of the initial order to each party. 

(16) Review of Initial Order. 

(a) The University or other party may appeal an initial order to the Agency Head, except to 
the extent that such review is restricted or prohibited by law or rule of the University. 

(b) An appeal of an initial order shall be filed with the Agency Head within fifteen (15) days 
after entry of the initial order. The fifteen (15) day period to file an appeal shall be tolled 
by submission of a timely request for reconsideration of the initial order in the manner 
hereinafter stated, and a new fifteen (15) day period shall start to run upon disposition of 
the request for reconsideration; a request for reconsideration shall be disposed of prior to 
disposition of an appeal, unless the Agency Head determines that action on the request 
for reconsideration has been unreasonably delayed. 

(c) An appeal shall state the basis for appeal. 

(d) The Agency Head, in reviewing an initial order, shall exercise all the decision making 
power that he/she would have had had he/she presided over the hearing, except to the 
extent that the issues subject to review are limited by law or rule of the University or by 
the Agency Head upon notice to all parties. 

(e) The Agency Head shall afford each party an opportunity to present briefs and may, in the 
Agency Head's discretion, afford each party an opportunity to present oral argument. 

(f) Before rendering a final order, the Agency Head may cause a transcript to be prepared, 
at the University's expense, of such portions of the proceeding under review as the 
Agency Head considers necessary. 

(g) The Agency Head may render a final order disposing of the proceeding or may remand 
the matter for further proceedings with instructions to the administrative judge who 
rendered the initial order. Upon remanding a matter, the Agency Head may order such 
temporary relief as is authorized and appropriate. 

(h) A final order or an order remanding the matter for further proceedings pursuant to this 
section, shall be rendered and entered in writing within sixty (60) days after receipt of 
briefs and oral argument, unless that period is waived or extended with the written 
consent of all parties or for good cause shown. 

(i) A final order or an order remanding the matter for further proceedings shall identify any 
difference between such order and the initial order, and shall include, or incorporate by 
express reference to the initial order, all the matters required to be included in an initial 
order. 
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U) The Agency Head shall provide notice the final order or order remanding the matter for 
further proceedings to each party and to the administrative judge who conducted the 
contested case. 

(17) Reconsideration . 

(a) Any party, within fifteen (15) days after entry of an initial or final order, may file a request 
for reconsideration, stating the specific grounds upon which relief is requested. The filing 
of a request for reconsideration shall not be a prerequisite for seeking Agency Head or 
judicial review. 

(b) The request for reconsideration shall be disposed of by the same person rendering the 
initial or final order, if available. 

(c) The person who rendered the initial or final order that is the subject of the petition shall, 
within twenty (20) days of receiving a request for reconsideration, enter a written order 
either denying the request, granting the request and setting the matter for further 
proceedings; or granting the request and issuing a new initial or final order. If no action 
has been taken on the petition within twenty (20) days, the request shall be deemed to 
have been denied. 

(d) An order granting a request for reconsideration and setting the matter for further 
proceedings shall state the extent and scope of the proceedings, which shall be limited to 
argument upon the existing record. No new evidence shall be introduced unless the party 
proposing such evidence shows good cause for the failure to introduce the evidence in 
the original proceeding. 

(e) The sixty (60) day period for a party to file a request for review of a final order shall be 
tolled by granting the request for reconsideration and setting the matter for further 
proceedings, and a new sixty (60) day period shall start to run upon the disposition of the 
request for reconsideration by issuance of a final order by the agency. 

(f) A party may submit to the person entering the order a request for stay of effectiveness of 
an initial or final order within seven (7) days after its entry unless otherwise provided by 
statute or stated in the initial or final order. Action may be taken on the request for stay, 
either before or after the effective date of the initial or final order. 

(18) Effective date of new order. 

(a) Unless a later date is stated in an initial or final order, or a stay is granted, an initial or 
final order shall become effective upon entry of the initial or final order. All initial and final 
orders shall state when the order is entered and effective. 

(b) All initial orders shall be signed by the administrative judge conducting the contested 
case, or a substitute appointed by the Agency Head, and all final orders shall be signed 
by the Agency Head or another University official authorized by the Agency Head to sign 
such final order in his/her absence. 

(c) A party may not be required to comply with the final order unless the party has been 
provided notice of the final order. 

(d) Unless a later date is stated in an initial order or a stay is granted, an initial order 
becomes a final order fifteen (15) days after entry of the initial order if no appeal is taken 
from the initial order. 

(19) Judicial Review. Judicial review is permitted in accordance with Tennessee Code Annotated § 4-
5-322 by filing a petition for review in the chancery court of Davidson County, unless another 
court is specified by statute, within sixty (60) days after the entry of a final order. 
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(20) Ex parte communication . 

(a) Unless required for the disposition of ex parte matters specifically authorized by statute, 
an administrative judge or an Agency Head serving in a contested case proceeding may 
not communicate , directly or indirectly, regarding any issue in the proceeding, while the 
proceeding is pending, with any person without notice and opportunity for all parties to 
participate in the communications. 

(b) Nothing in subsection (a) is intended to preclude an administrative judge or Agency Head 
from communicating with staff assistants, the University's General Counsel and members 
of the General Counsel's staff, or outside counsel about matters other than the contested 
case if such persons do not receive ex parte communications of a type that the 
administrative judge or Agency Head would be prohibited from receiving, and do not 
furnish , augment, diminish, or modify the evidence in the record. 

(c) Unless required for the disposition of ex parte matters specifically authorized by statute, 
no party to a contested case, and no other person may communicate, directly or 
indirectly, in connection with any issue in that proceeding, while the proceeding is 
pending, with the Agency Head or any person serving as an administrative judge, without 
notice and opportunity for all parties to participate in communication. 

(d) If the Agency Head or administrative judge, before serving in that capacity, receives an 
ex parte communication of the type which may not properly be received while serving , 
he/she shall promptly disclose such communication to all parties to the contested case. 
This provision does not apply to a communication between an Agency Head and the 
University's General Counsel , members of the General Counsel 's staff, or outside 
counsel if the communication is protected by the attorney-client privilege; provided, the 
Agency Head shall be subject to disqualification for bias, prejudice, interest, or other 
cause, including for any cause for which a circuit judge may be disqualified. 

(e) An administrative judge or Agency Head who receives an ex parte communication in 
violation of this section shall place in the record of the pending matter all written 
communications received , all written responses to the communications received, all 
written responses to the communications, and a memorandum stating the substance of 
all oral communications received , all responses, made, and the identity of each person 
from whom the person received an ex parte communication , and shall advise all parties 
that these matters have been placed on the record . Any party desiring to rebut the ex 
parte communication shall be allowed to do so, upon requesting the opportunity for 
rebuttal within ten (10) days after notice of the communication . 

Authority: T.C.A. §4-5-102(3), 49-9-209(e), and Public Acts of Tennessee, Chapter 168, "Public Acts of 
Tennessee, 1839-1840", Chapter 98, Section 5 and 1807, Chapter 64. , and "Public Acts of Tennessee, 
1978", Chapter 938, Section 1. Administrative History: Original rule filed October 16, 1979; effective 
November 30, 1979. Amendment filed July 29, 1983; effective October 14, 1983. Repealed and new rule 
filed May 27, 1986; effective August 12, 1986. Repealed and new rule filed October 31 , 1990; effective 
January 29, 1991. Amendment filed July 30, 1991; effective October 29, 1991. Amendment filed January 
13, 1999; effective May 31 , 1999. Amendment filed November 17, 2000; effective March 30, 2001 . 

1720-1-5-.02 Repealed . 

Authority: T.C.A. §§4-5-219; 4-5-301 ; 4-9-110 and Public Acts of Tennessee, 1839-1840, Chapter 98, 
Section 5 and Public Acts of Tennessee, 1807, chapter 64. Administrative History: Original rule filed 
October 31 , 1990; effective January 29, 1991. Repeal filed January 13, 1999; effective May 31 , 1999. 
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* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows: 

Board Member Aye No Abstain Absent Signature 
(if required) 

Governor Bill Haslam X 

Commissioner Candace McQueen X 

Commissioner Jai Templeton X 

Dr. Joe DiPietro X 

Charles C. Anderson , Jr. X 

Shannon Brown X 

George E. Cates X 

Dr. Terrance G. Cooper (non-voting) 

Dr. Susan C. Davidson X 

Spruell Driver, Jr. X 

Dr. William E. Evans X 

John N. Foy X 

Crawford Gallimore X 

Vicky B. Gregg X 

Raja J. Jubran X 

Mike Krause (non-voting) 

Brad A. Lampley X 

Andrew P. McBride (non-voting) 

Sharon J. Pryse X 

Rhedona Rose X 

David A. Shepard X 

Rachel M. Smith X 

John D. Tickle X 

Julia T. Wells X 

Charles E. Wharton X 

Tommy G. Whittaker X 
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I certify that this is an accurate and complete copy of proposed rules, lawfully promulgated and adopted by The 
University of Tennessee on 11/03/2017, and is in compliance with the provisions of T.C.A. § 4-5-222. The 
Secretary of State is hereby instructed that, in the absence of a petition for proposed rules being filed under the 
conditions set out herein and in the locations described, he is to treat the proposed rules as being placed on file in 
his office as rules at the expiration of ninety (90) days of the filing of the proposed rule with the Secretary of State. 
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Date: 

Signature: 

Name of Officer: 

Title of Officer: 

-
Matthew Scoggins 

General Counsel ., 1--...· .•• ST! TE •, -::-
:.:: : OF •.. ~ 

--------------- -------
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::. • 1'1Cl' KY .: Subscribed and sworn to before me on: 
-;: • p'lr'll<': .:;-~ .. \__ ,_. . .• .-- \ '" 

·-=-,., 'ti>·· •· ···· ~ ',/· Notary Public Signature: ,.,,_ ,() , , .. \)\ ,, 
'/11, .. /\ '.,.. \ \\'' ' 

'li'11111111,\ 
My commission expires on: 'Av Commission Expirns March 3, 2019 

Agency/Board/Commission: University of Tennessee 

Rule Chapter Number(s): Chapter 1720-01-05 Procedures for Conducting Hearings in Accordance with the 
Contested Case Provisions of the Uniform Administrative Procedures Act 

All emergency rules provided for herein have been examined by the Attorney General and Reporter of the State 
of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act, 
Tennessee Code Annotated , Title 4, Chapter 5. 
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Regulatory Flexibility Addendum 

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall 
conduct a review of whether a proposed rule or rule affects small business. 

The rules are not anticipated to have an effect on small businesses. 
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Impact on Local Governments 

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple 
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether 
the rule or regulation may have a projected impact on local governments." (See Public Chapter Number 1070 
(http://publications.tnsosfiles.com/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly) 

The rules are not anticipated to have an impact on local governments. 
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Additional Information Required by Joint Government Operations Committee 

All agencies, upon fi ling a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1). 

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by 
such rule; 

The University of Tennessee is required to comply with the Uniform Administrative Procedures Act (UAPA), 
Tennessee Code Annotated§§ 4-5-101 et seq. , which is a state law "designed to clarify and bring uniformity to 
the procedure of state administrative agencies and judicial review of their determination." Tenn. Code Ann. § 4-
5-103(a). 

The UAPA is divided into three sections: (1) general provisions; (2) rulemaking and publications; and (3) 
contested cases. The third section of the UAPA establishes procedural requirements the University must follow 
in a contested case. The UAPA defines a "contested case" as "a proceeding ... in which the legal rights, duties 
or privileges of a party are required by any statute or constitutional provision to be determined by an agency 
after an opportunity for a hearing. " Tenn. Code Ann.§ 4-5-102(3). The most common types of contested cases 
conducted by the University are student disciplinary proceedings conducted prior to imposing a suspension or 
expulsion and certain types of employee disciplinary proceedings (e.g ., an employee's challenge to termination 
of employment for gross misconduct; a non-exempt staff member's challenge to a suspension without pay or 
termination) . 

The UAPA gives parties to a contested case the right to receive notice and a hearing; to be represented by 
counsel ; to conduct discovery; to request the issuance of subpoenas; to present evidence through witnesses 
and documentary evidence; to cross-examine witnesses; and to conduct discovery. Parties also have the right 
to file pleadings, motions, and other papers. Contested cases generally are conducted in accordance with the 
Tennessee Rules of Civil Procedure and Tennessee Rules of Evidence. An administrative decision issued in a 
contested case may be appealed to the Chancery Court for Davidson County, and thereafter to the Tennessee 
Court of Appeals. 

State law authorizes the University to have the University's "Agency Head" appoint administrative judges and 
hearing officers from among its employees to conduct UAPA contested cases. The final decision of an 
administrative judge/hearing officer, called an initial order, may be appealed to the Agency Head. 

The University currently conducts contested cases in accordance with procedures that were approved by the 
Board of Trustees, Chapter 1720-01 -05 of the Rules of The University of Tennessee. Those procedures are 
tailored to the University's context but are substantially similar to the uniform procedural rules promulgated by 
the Tennessee Secretary of State. · 

When applicable, the University's contested case procedures are offered to an aggrieved party as an alternative 
to other University hearing procedures. For example, when a student at The University of Tennessee, Knoxville 
is facing suspension from the University, the student has the option of having a hearing conducted either by an 
administrative judge/hearing officer under the UAPA contested case procedures or by the Student Conduct 
Board under the procedures established in the Student Code of Conduct 

The University proposes revisions to its contested case procedures based on a comprehensive review by the 
Office of the General Counsel. Many of the proposed revisions align the procedures more closely with the 
statutory language of the UAPA; some fill gaps where the UAPA is silent on an issue. The proposed revisions 
include: 

• Adding definitions for "notice" and "Agency Head;" 
• Adding language clarifying who may serve as an administrative judge; 
• Adding examples of issues that may be discussed at a pre-hearing conference; 
• Adding a requirement that the administrative judge issue an order following the pre-hearing conference 

addressing various issues; 
• Adding language concerning the substitution of the Agency Head or administrative judge due to recusal , 

disqualification , or other reasons; 
• Adding language concerning the filing and service of pleadings, motions, and other papers; 
• Adding language clarifying that any party may file any motion allowed by the Tennessee Rules of Civil 
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Procedure; 
• Revising language relating to petitions for intervention; 
• Adding language clarifying which party has the burden of proof; 
• Revising language concerning the time for appealing initial orders and filing requests for 

reconsideration; 
• Adding language explaining judicial review of a final order; and 
• Addin Ian ua e clarif in re uirements relatin to ex arte communications. 

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating 
promulgation of such rule or establishing guidelines relevant thereto; 

I Tennessee Code Annotated§ 4-5-101 et seq. 

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this 
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or 
rejection of this rule; 

Students of The University of Tennessee are most directly affected by this rule. The student member of the UT 
Board of Trustees voted to approve the rule. No person requested to address the Board of Trustees during the 
part of the meeting set aside for public comment. 

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to 
the rule or the necessity to promulgate the rule; 

None 

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures, 
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate 
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two 
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less; 

None 

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge 
and understanding of the rule; 

Matthew Scoggins 
General Counsel 
The University of Tennessee 

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a 
scheduled meeting of the committees; 

Matthew Scoggins 
General Counsel 
The University of Tennessee 

(H) Office address, telephone number, and email address of the agency representative or representatives who 
will explain the rule at a scheduled meeting of the committees; and 

Matthew Scoggins 
General Counsel 
The University of Tennessee 
719 Andy Holt Tower 
Knoxville, TN 37996-0170 
scoggins@tennessee.edu 
865-97 4-3245 
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(I) Any additional information relevant to the rule proposed for continuation that the committee requests. 
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RULES 
OF 

THE UNIVERSITY OF TENNESSEE 
(ALL Cf..MPUSES) 

CHAPTER 1720 1 5 
PROCEDURE FOR CONDUCTING HEARINGS IN A.CCORDANCE 

WITH THE CONTESTED CASE PROVISIONS OF 
THE UNIFORM ADMINISTRA.TIVE PROCEDURES ACT 

1720 1 5 .01 HEARINGS IN CONTESTED Ci· ... SES AS DEFINED BY THE "UNIFORM 
ADMINISTR1'· ... TIVE PROCEDURES ACT" (APA.) are oondueted=m aeeordanee with 
the follo·.ving procedures: 

(1) 

(2) 

Contested eases refers to a proceeding in 1.vhieh the legal rights, duties or privileges of a 
University student or employee or other individual are required by any statute or 
constitutional provision to be determined by the University only after that individual has 
been provided an opportunity for a hearing. Contested eases may include, but are not 
limited to: 

(a) 

(b) 

(e) 

Student disciplinary proceedings; 

Employee disciplinary proceedings; 

Traffic and parking violation proceedings; 

Notice i\ hearing in a contested ease shall be provided only after eooh party to the 
contested ease is notified in writing of the following: 

(a) 

(b) 

(o) 

The time, place, nature of the hearing, and the right to be represented by counsel; 

That the hearing is held under authority andjurisdietion granted to the "University 
of Tennessee by Acts of 1807" Chapter 64 and "i\ets of 1839 40" Chapter 98; 

The particular University rule(s) involved; 

(d) A short and plain statement of the matters asserted. (If it is not possible to state the matters in detail 
at the time the notice is served, the initial notice may be limited to statement of the issues involved. 
Thereafter, upon timely written application by a party to the contested ease, a more definite and detailed 
statement shall be furnished by the University at least ten (10) days prior to the time set for the hearing.) 

(3) 
The conduct of all aspects of a hearing provided in a contested ease shall be by a hearing examiner 
designated by the President or the appropriate Vice President/Provost or Chancellor (hereinafter referred to 



as "Agency Head") 
(a) 

(b) 

Pre hearing Proceedings An opportunity shall be afforded to all parties to respond 
in person or by attorney, including appropriate responsive pleadings, and present 
evidence and argument on all issues involved. 

In any action set for hearing the hearing mtaminer assigned to hear the case may, 
upon his own motion or motion of a party, direct the parties and/or the attorneys 
for the parties to appear before him for a conference to consider: 

1. 

2. 

3. 

4. 

The simplification of issues; 

The necessity or desirability of amendments to the pleadings; 

The possibility of obtaining admissions of fact and of documents which 
\Yill avoid unnecessary proof; 

The limitation of the number of expert witnesses; 

Such other matters as may aid in the disposition of the action. 

(4) Default. 

(a) 

(b) 

(c) 

(d) 

(e) 

The failure of a party to attend or participate in a prehearing conference, hearing 
or other stage of contested case proceedings after due notice thereof is cause for 
holding such party in default. Failure to comply 1Nith any lawful order of the 
hearing mtaminer, necessary to maintain the orderly conduct of the hearing, may 
be deemed a failure to participate in a stage of a contested case and thereby be 
cause for a holding of default. 
i\fter entering into the record evidence of service of notice to an absent party, a 
motion may be made to hold the absent party in default and to adjourn the 
proceedings or continue on an uncontested basis. 

The hearing examiner determines whether the service of notice is sufficient. 

If the notice is held to be adequate, the hearing examiner shall grant or deny the 
motion for default. Grounds for the granting of a default shall be stated and shall 
thereafter be set forth in a written order. If a default is granted, the proceedings 
may then be adjourned or conducted without the participation of the absent party. 

The hearing examiner shall serve upon all parties ·.vritten notice of entry of default 
for failure to appear. The defaulting party, no later than ten (10) days after service 
of such notice of default, may file a motion for reconsideration, requesting that the 



(5) 

(6) 

default be set aside for good cause shovm and stating the grounds relied upon. The 
hearing examiner may make any order in regard to such motion as is deemed 
appropriate, pursuant to reconsideration. 

Record of Contested Case The record in a contested case shall include: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

All applications, pleadings, motions, intermediate rulings and exhibits and 
appendices thereto; 

Evidence received or considered, stipulations and admissions; 

A statement of matters officially noticed; 

Questions and offers of proof, objections and rulings thereon; 

Any proposed findings or decisions and e).ceptions; 

Any decision, opinion, or report by the officer presiding at the hearing or other 
appropriate University official; 

i\11 staff memoranda or data submitted to the hearing officer or the Agency Head 
in connection with their consideration of the case. A record (which may consist of 
a tape or similar electronic recording) shall be made of all oral proceedings. Such 
record or any part thereof shall be transcribed on request of any party, at his 
e)(pense, or may be transcribed by the University at its expense. If the University 
elects to transcribe the proceedings, any party shall be provided copies of the 
transcript upon payment to the University of a reasonable compensatory fee . 
Findings of fact shall be based exclusively on the evidence and on matters 
officially noticed. 

R-0les of Evidence The follov>'ing rules of evidence shall govern the conduct of 
a hearing: 

(a) 

(b) 

The hearing examiner shall admit and give probative effect to evidence admissible 
in a court and 1Nhen necessary to ascertain facts not reasonably susceptible to proof 
under the rules of court, evidence not admissible thereunder may be admitted if it 
is of a type commonly relied upon by reasonably prudent men in the conduct of 
their affairs. The hearing examiner shall give effect to the rules of privilege 
recogniwd by law and shall e)(ciude evidence which in its judgement is irrelevant, 
immaterial or unduly repetitious; 

Affidavits may be utili2,ed as follows: 
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(7) 

(8) 

entitled to a hearing, the hearing examiner may, upon his own motion or upon 
timely motion of any party, decide any procedural question of law. 

Subpoenas 

(a) 

(b) 

(c) 

(d) 

The hearing examiner shall, upon request of any party to a contested case, issue 
discovery orders, issue subpoenas for witnesses, or subpoenas duces tecum to 
compel the production of books, records, papers, or other objects, which may be 
served by certified mail or in any manner prescribed by lav,' for the service of 
discovery orders and subpoena in a civil action. Subpoenas shall extend to all parts 
of the state. The witness shall be entitled to the same fees as are nov,r or may 
hereafter be provided for witnesses in civil actions in the circuit court. A party 
making an unreasonable request for a subpoena for witnesses or for a subpoena 
duces tecum under this subsection may be taxed with reasonable costs as set by the 
University; 

In case of disobedience to any subpoena issued and served under this section or to 
any lawful hearing examiner requirement for information, or of the refusal of any 
person to testify in any matter regarding which he may be interrogated lawfully in 
a proceeding before a University examiner, the University may apply to the circuit 
or chancery court of the county of such person's residence, or to any judge or 
chancellor thereof, for an order to compel compliance ·.vith the subpoena or the 
furnishing of information of the giving of testimony. 

A hearing examiner, or any party to a contested case before him, may take the 
depositions of parties or •witnesses, or may serve interrogatories upon any party, 
within or without the state, in the same manner as is provided by law for the taking 
of depositions and interrogatories in civil actions. Depositions and interrogatories 
so taken shall be admissible in proceedings under these rules. i\ll or any part of the 
deposition or interrogatory may be objected to at the time of the hearing and may 
be received in evidence or excluded from the evidence by the hearing examiner in 
accordance with the provisions of these rules regarding evidence; 

The right to subpoena witnesses and to compel the production of records, and the 
right to take depositions shall be subject to such limitations and restrictions as the 
hearing examiner may determine to be necessary to prevent abuse and oppression. 

Admission of Facts Discovery Inspection of University Files. 

(a) A.fter commencement of a contested case a party may serve upon any other party 
a written request for the admission by the latter of the genuineness of any relevant 
documents described in and exhibited with the request or of the truth of any 
relevant matters of fact set forth in the request. Copies of the document shall be 
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(a) 

(e) 

(d) 

All petitions fur leave to intervene in a pending contested ease shall state any and 
all facts and legal theories under which the petitioner claims to be qualified as an 
intervenor. 

(b) In deciding whether to grant a petition to intervene, the fullo•Ning 
factors shall be considered: 

Whether the petitioner claims an interest relating to the ease and that he or 
she is so situated that the disposition of the ease may as a practical matter 
impair or impede his ability to protect that interest; 

2. Whether the petitioner' s claim and the main ease 
have a question of law or fact in common; 

3. '.Vhether prospective intervenor interests are 
adequately represented; 

4 . Whether admittance of a new party \Viii render 
the hearing unmanageable or interfere with the interests ofjustiee and the 
orderly and prompt conduct of the proceedings. 

In deciding a petition to intervene, the administrative judge may impose conditions 
upon the intervenor's participation in the proceedings as follows: 

l. 

2. 

3. 

Limiting the intervenor's participation to designated issues in 1.vhieh the 
intervenor has a particular interest demonstrated by the petition; 

Limiting the intervenor's use of discovery, cross e1mmination, and other 
procedures so as to promote the orderly and prompt conduct of the 
proceedings; and 

Requiring two (2) or more intervenors to combine their presentations of 
evidence and argument, cross examination, discovery, and other 
participation in the proceedings. 

The hearing examiner at least twenty fuur (24) hours before the hearing shall 
render an order granting or denying each pending petition fur intervention, 
specifying any conditions, and briefly stating the reasons fur the order. The 
administrative judge, hearing officer or agency may modify the order at any time, 
stating the reasons fur the modification. The hearing examiner shall promptly give 
notice of an order granting, denying, or modifying intervention to the petition fur 
intervention and to all parties. 
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(g) 

(10) 

(11) 

Contim1a.nees 

(a.) 

(b) 

Continua.nees may be granted upon good ea.use shown in · any stage of the 
proeeeding. The need for a. eontinua.nee shall be brought to the attention of the 
hearing examiner as soon as pra.etieable. 

Any ease may be eontinued by mutual eonsent of the parties 1.vhen approved by the 
hearing examiner. 

Hearing Proeedures The hearing examiner eonduets the hearing in the follov,ring manner. 
These proeedures may be altered, at the diseretion of the hearing examiner, in order to 
serve the ends ofjustiee. 

(a.) 

(b) 

(e) 

(d) 

(e) 

(f) 

Meeting is ea.lled to order by the hearing offieer; 

Hearing examiner introduees self and gives a. very brief statement of the nature of 
the proeeedings, ineluding a. statement of the hearing examiner's and the Ageney 
Head's role in the hearing proeess; 

Hearing examiner then ea.lls on the respondent asking if he is represented by 
eounsel and if so, eounsel is asked to introduee himself. The hearing offieer then 
introduees the eompla.ina.nt ' s eounsel and any other individual who may be present 
at the hearing; 

The hearing examiner reads the eha.rges as set out in the notiee 1tYith regard to the 
respondent ,Yith referenee to appropriate statutes and rules; 

The respondent is asked hmv he pleads to the eha.rges; if he pleads guilty, no farther 
hearing may be neeessary; if he pleads not guilty, the hearing proeeeds; 

The hearing examiner then presents a. brief explanation, primarily for the benefit 
of the respondent and his eounsel, of hov, the hearing ,,,.,m proceed with respeet to 
the presentation of proof including a. statement that cross examination and re direet 
vAII be completely open and a. statement of the admissibility standards for evidenee 
in the hearing. 

The hearing examiner swears a.II witnesses; 
(h) The respondent is asked if he wishes to exelude the eompla.ina.nt' s witnesses from 

the hearing room so that no witness for the eompla.ina.nt hears the others' 
testimony. The eompla.ina.nt is given the same option ·with regard to the 
respondent's ·witnesses; 

Any preliminary motions, stipulations, or a.greed orders a.re entertained; 



4. 

(12) 

(mj) Opening statements are allov,ed by both the oomplainant and the respondent; 

(nk) Moving party (usually a University offioial) oalls his 1Nitnesses and questioning 
prooeeds as follows: 

(lo) 

1. 

2. 

3. 

1. 

(Complainant) moving party questions; 

(Respondent) other party oross examines; 

(Complainant) moving party re directs; 

(Respondent) other party re oross examines. (Questioning prooeeds as 
long as is neoessary to provide all pertinent testimony.) 

Other party (usually the respondent) calls his witnesses and questioning proceeds 
as follov,s: 

1. 

2. 

3. 

(Respondent) other party questions; 

(Complainant) moving party oross examines; 

(Respondent) other party re directs; 

(Complainant) moving party re cross e~rnmines. (Questioning proceeds as 
long as is necessary to provide all pertinen~ testimony.) 

(mp) Complainant and respondent allowed to oall appropriate rebuttal and raj oinder 
witnesses 1Nith examination proceedings as outlined above; 

(qn) rClosing arguments are allowed tto be presented by the complainant and by the 
respondent; 

(so) The hearing e~rnminer tells the parties that he will consider all the evidence in the 
case including supporting written materials to support any legal objections that 
were made, and that a decision will be v,,ritten and served on the parties; 

(tp) Hearing examiner closes hearing. 

Initial order and final order 

(a) Upon completion of the hearing, the hearing examiner shall render an initial order, 
which shall become a final order unless review is sought by a party or the Agency 
Head in the manner hereinafter described. 
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(f) 

(13) 

(b) 

(c) 

(e) 

(g) 

(h) 

A:11 initial order or final order shall be in writing and shall include conclusions of 
lav.', the policy reasons therefor, and findings of fact for all aspects of the order, 
including the remedy prescribed and, if applicable, the action taken on a petition 
for stay of the effective date of the order. Findings of fact shall be accompanied by 
a concise and e],plicit statement of the underlying facts of record ·which support 
the finding. The order must also include a statement of the available procedures 
and time limits for seeking reconsideration or other administrative relief and the 
time limits for seeking judicial reviev,' of the final order. An initial order shall 
include a statement of any circumstances under ·which the initial order may, 
'tvithout further notice, become a final order. 

Findings of fact shall be based exclusively upon the evidence of record in the 
adjudicative proceeding and on matters officially noticed in that proceeding. The 
hearing examiner's experience, technical competence, and specialized knowledge 
may be utilized in the evaluation of evidence. 

If a hearing examiner becomes unavailable, for any reason, before rendition of the 
initial or final order, a substitute shall be appointed by the Agency Head. The 
substitute shall use any existing record and may conduct any further proceedings 
as is appropriate in the interest ofjustice. 

The hearing examiner may allow the parties a designated amount of time after 
conclusion of the hearing for the submission of proposed findings. 
An initial order shall be rendered within ninety (90) days after conclusion of the 
hearing or after submission of proposed findings unless such period is waived or 
extended 'Nith the written consent of all parties or for good cause shovm. 

The hearing examiner shall cause copies of the initial order to be delivered to each 

Review of Initial Order. 

(a) 

(b) 

The Agency Head upon his own motion may, and upon appeal by any party shall, 
revie·.v a-n initial order, except to the extent that such re't'iew is restricted or 
prohibited by law or rule of The University of Tennessee. 

A petition for appeal from an initial order shall be filed with the Agency Head 
·Nithin ten (10) days after entry of the initial order. If the Agency Head on his own 
motion decides to review a-n initial order, the Agency Head shall give written 
notice of his intention to review the initial order within ten (10) days after its entry. 
The ten (10) day period to file a petition for appeal or for the Agency Head to give 
notice of his intention to review an initial order on his ovm motion shall be tolled 
by submission of a timely petition for reconsideration of the initial order in the 



(14) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(j) 

manner hereinafter stated, and a new ten ( 10) day period shall start to run upon 
disposition of the petition for reconsideration and to a petition for appeal or to 
review by the Agency Head on his ovm motion, the petition for reconsideration 
shall be disposed of first, unless the Agency Head determines that action on the 
petition for reconsideration has been unreasonably delayed. 

The petition for appeal shall state its basis. If the Agency Head on his mvn motion 
gives notice of his intent to review an initial order, the A.gency Head shall identif)' 
the issues that he intends to review. 

The Agency Head, in revie•wing an initial order, shall exercise all the decision 
making pov1'er that he •.vould have had had he presided over the hearing himself, 
except to the extent that the issues subject to revie•,1+' are limited by lav,' or rule of 
the University or by the Agency Head upon notice to all parties. 

The Agency Head shall afford each party an opportunity to present briefs and may 
afford each party an opportunity to present oral argument. 

Before rendering a final order, the Agency Head may cause a transcript to be 
prepared, at the University's expense, of such portions of the proceeding under 
review as the Agency Head considers necessary. 

The Agency Head may render a final order disposing of the proceeding or may 
remand the matter for further proceedings •Nith instructions to the hearing examiner 
who rendered the initial order. Upon remanding a matter, the Agency Head may 
order such temporary relief as is authorized and appropriate. 

A final order or an order remanding the matter for forther proceedings pursuant to 
this section, shall be rendered and entered in writing within shay (60) days after 
receipt of briefs and oral argument, unless that period is waived or extended •Nith 
the v,critten consent of all parties or for good cause shown. 

A final order or an order remanding the matter for further proceedings under this 
section shall identify any difference between such order and the initial order, and 
shall include, or incorporate by express reference to the initial order, all the matters 
required to be included in an initial order. 

The Agency Head shall cause copies of the final order or order remanding the 
matter for further proceedings to be delivered to each party and to the hearing 
examiner who conducted the contested ease. 

Reconsideration. 
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(15) 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

l'.ny party, 1within ten ( 10) days after entry of an initial or final order, may file a 
petition for reconsideration, stating the specific grounds upon which relief is 
requested. However, the filing of the petition shall not be a prerequisite for seeking 
administrative orjudicial review. 

The petition shall be disposed of by the same person rendering the initial or final 
order, if available. 

The person 1Nho rendered the initial or final order, which is the subject of the 
petition shall, within twenty (20) days of receiving the petition, enter a 1.Yritten 
order either denying the petition, granting the petition and setting the matter for 
further proceedings; or granting the petition and issuing a nev, initial or final order. 
If no action has been taken on the petition v,ithin twenty (20) days, the petition 
shall be deemed to have been denied. 

An order granting the petition and setting the matter for further proceedings shall 
state the extent and scope of the proceedings which shall be limited to argument 
upon the existing record and no new evidence shall be introduced, unless the party 
proposing such evidence shows good cause for his failure to introduce the evidence 
in the original proceeding. 

The sixty (60) day period for a party to file a petition for review of a final order 
shall be tolled by granting the petition and setting the matter for further 
proceedings, and a ne\v sixty (60) day period shall start to run upon the disposition 
of the petition for reconsideration by issuance of a final order by the agency. 

A party may submit to the person entering the order a petition for stay of 
effectiveness of an initial or final order within seven (7) days after its entry unless 
otherwise provided by statute or stated in the initial or final order. ,.\ction may be 
taken on the petition for stay, either before or after the effective date of the initial 
or final order. 

Effective date of order. 

(a) 

(b) 

(c) 

Unless a later date is stated in an initial or final order, or a stay is granted, an initial 
or final order shall become effective upon entry of the initial or final order. All 
initial and final orders shall state when the order is entered and effective. 

All initial orders shall be signed by the hearing examiner conducting the subject 
contested case, or a substitute duly appointed by the Agency Head, and all final 
orders shall be signed by the Agency Head or another University official duly 
authorized by the Agency Head to sign such final order in his absence. 

A party may not be required to comply with the final order unless the final order 



(16) 

(d) 

has been mailed to the last knmYn address of the party or unless the party has actual 
lmowledge of the final order. 

Unless a later date is stated in an initial order or a stay is granted, the time v,hen 
an initial order becomes a final order is ten (10) days after entry of the initial order 
if no appeal is taken from the initial order. 

Ex parte communication. 

(a) 

(b) 

(c) 

(d) 

(e) 

Unless required for the disposition of ex parte matters specifically authoriz:ed by 
statute, a hearing examiner or an Agency Head serving in a contested case 
proceeding may not communicate, directly or indirectly, regarding any issue in the 
proceeding, while the proceeding is pending, ·.vith any person 1Nithout notice and 
opportunity for all parties to participate in the communications. 

Notwithstanding subsection (a), a hearing examiner or Agency Head may 
communicate 1Nith staff assistants, members of the Attorney General's staff, or 
outside counsel if such persons do not receive ex parte communications of a type 
that the hearing examiner or Agency Head would be prohibited from receiving, 
and do not furnish, augment, diminish, or modif)' the evidence in the record. 

Unless required for the disposition of ex parte matters specifically authoriz:ed by 
statute, no party to a contested ease, and no other person may communicate, 
directly or indirectly, in connection with any issue in that proceeding, ·.vhile the 
proceeding is pending, with the Agency Head or any person serving as a hearing 
e~rnminer, without notice and opportunity for all parties to participate in 
communication. 

If the Agency Head or hearing e1taminer, before serving in that capacity, receives 
an ex parte communication of the type 1Nhich may not properly be received v,'hile 
serving, he shall promptly disclose such communication to all parties to the 
contested case. 

A hearing examiner or A.gency Head who receives an ex parte communication in 
violation of this section shall place in the record of the pending matter all ·,vritten 
communications received, all written responses to the communications received, 
all written responses to the communications, and a memorandum stating the 
substance of all oral communications received, all responses, made, and the 
identity of each person from whom the person received an ex parte communication, 
and shall advise all parties that these matters have been placed on the record. Any 
party desiring to rebut the ex parte communication shall be allowed to do so, upon 
requesting the opportunity for rebuttal within ten ( 10) days after notice of the 
communication. 
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Authority: T.C.A. §4 5 102(3), 49 9 209(e), andPublicActs ofTennessee, ChGlpter 168, "Public 
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1720-01-05-.01 CONTESTED CASE PROCEDURES. 

(1) This Chapter outlines the procedures The University of Tennessee (the University) shall 
use to conduct hearings in contested cases under the Uniform Administrative Procedures 
Act (the UAPA), Tennessee Code Annotated § 4-5-101 et seq. Contested cases are 
proceedings in which the legal rights, duties, or privileges of a University student, 
employee or other individual or entity are required by any statute or constitutional 
provision to be determined by the University only after that individual/entity has been 
provided an opportunity for a hearing. Contested cases may include, but are not limited to: 

(a) 

(b) 

Student disciplinary proceedings; 

Certain employee disciplinary proceedings; 



(2) 

(3) 

(c) Traffic and parking violation proceedings; 

Notice - A hearing in a contested case shall be conducted only after each party to the 
contested case has been notified in writing of the following: 

(a) 

(b) 

(c) 

(d) 

(e) 

The time, place, nature of the hearing, and the right to be represented at the party's 
own expense by an attorney or, unless prohibited by any provision of law, other 
representative; 

That the hearing is held under authority and jurisdiction granted by Tennessee 
Code Annotated§§ 49-9-110 and 49-9-209(e)(l); 

The particular University rule(s) involved; 

A short and plain statement of the matters asserted. (If it is not possible to state the 
matters in detail at the time the notice is served, the initial notice may be limited 
to statement of the issues involved. A more definite and detailed statement shall 
then be furnished by the University at least ten (10) days prior to the time set for 
the hearing.) 

For purposes of this Chapter, "notice" shall be defined as follows: 

1. 

2. 

If a party (including the party's representative) has made an appearance in 
the contested case and/or following commencement of the contested case 
provided a physical address, facsimile number, and/or email address in 
connection with the contested case proceeding, by making a hand delivery 
or sending documents by U.S. Mail or other national courier service to 
such address; sending a facsimile transmission to the facsimile number; 
sending an email transmission to the email address; and/or by any other 
method authorized by the administrative judge; 

In all other situations, by making a hand delivery or sending documents 
by U.S. Mail or other national courier service to the party's last known 
physical address, sending a facsimile transmission to the last known 
facsimile number, and/or sending an email to the party's last known email 
address. The contact information on file with the University is presumed 
to be correct for students and employees and for former students and 
former employees who ceased to have active student or employee status 
within the eighteen months ( 18) prior to commencement of the contested 
case. 

Agency Head - As used in these procedures, the term "Agency Head" means: (a) the 
Chancellor or other head of a campus or institute out of which a contested case arises; and 
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(4) 

(b) the President or the President's designee when the contested case arises out of the 
system administration or when the Chancellor or other head of a campus or institute is not 
available to serve as Agency Head due to a conflict of interest, recusal, disqualification, or 
other reason. 

Contested cases may be conducted by an administrative judge from the Administrative 
Procedures Division of the Office of the Secretary of State, by an administrative judge 
appointed by the Agency Head or the Agency Head's designee from among the University 
faculty or staff, or any other person authorized under state law to conduct contested cases . 
The person who conducts a contested case is referred to in these procedures as the 
"administrative judge," and for purposes of these procedures, the term "administrative 
judge" shall include a "hearing officer" as defined by the UAP A. 

(a) 

(b) 

Pre-hearing Proceedings - An opportunity shall be afforded to all parties to respond 
in person or by attorney, including appropriate responsive pleadings, and present 
evidence and argument on all issues involved. 

The administrative judge assigned to hear the case may, upon his/her own motion 
or motion of a party, direct the parties and/or the attorneys for the parties to appear 
for a conference at which the following may be discussed: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

The simplification of issues; 

The necessity or desirability of amendments to the pleadings; 

The possibility of obtaining admissions of fact and of documents which 
will avoid unnecessary proof; 

The time within which discovery shall be completed; 

The limitation of the number of expert witnesses; 

The consolidation for hearing of actions involving common questions of 
law or fact; 

The date for exchanging witness lists and exhibit lists, which shall be 
exchanged no later than five (5) business days in advance of the hearing; 
and 

Such other matters as may aid in the disposition of the action. 

Following such a conference, the administrative judge shall issue an order that 
includes, without limitation, a recitation of the action taken at the conference, the 
amendments allowed to the pleadings, the time within which discovery shall be 



(c) 

(d) 

completed, and the agreements made by the parties as to any of the matters 
considered, and that limits the issues for hearing to those not disposed of by 
admissions or agreements of the parties, and such order when entered shall control 
the subsequent course of the action, unless modified at the hearing to prevent 
manifest injustice. 

Substitution of Agency Head or Administrative Judge Due to Recusal, 
Disqualification, or Other Reasons. 

1. 

2. 

3. 

4. 

5. 

An Agency Head or administrative judge shall not serve in such capacity 
if he or she is biased and/or has a conflict of interest and may recuse 
himself or herself for any reason. 

An Agency Head or administrative judge shall be subject to 
disqualification for bias, prejudice, interest, or any other cause provided in 
Tennessee Code Annotated § 4-5-101 et seq. or for any cause for which a 
judge may be disqualified. 

Any party may request the disqualification of an Agency Head or 
administrative judge promptly after notice that the individual will serve or, 
if later, promptly upon discovering facts establishing grounds for 
disqualification. 

The individual whose disqualification is requested shall determine 
whether to grant the request, stating facts and reasons for the 
determination. 

If a substitute is required for an individual who becomes unavailable as a 
result of recusal, disqualification, or any other reason, the substitute shall 
be appointed, unless otherwise provided by law, by: 

(i) 

(ii) 

(iii) 

The Agency Head or designee, if the unavailable individual is an 
administrative judge; 

The President or designee, if the unavailable individual is a 
Chancellor or other chief executive officer of a campus or 
institute; or 

The Vice Chair of The University of Tennessee ' s Board of 
Trustees or designee, if the unavailable individual is the President. 

In any situation not specifically addressed by this Chapter, reference may be made 
to the Tennessee Rules of Civil Procedure for guidance as to the proper procedure 
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(5) 

(6) 

to follow where appropriate and to whatever extent will best serve the interests of 
justice and the speedy and inexpensive determination of the matter at hand. 

Default. 

(a) 

(b) 

(c) 

(d) 

(e) 

The failure of a party to attend or participate, either personally or through counsel, 
in a prehearing conference, hearing or other stage of contested case proceedings 
after notice thereof is cause for holding such party in default. Failure to comply 
with any lawful order of the administrative judge, necessary to maintain the orderly 
conduct of the hearing, may be deemed a failure to participate in a stage of a 
contested case and thereby be cause for a holding of default. 

After entering into the record evidence of notice to an absent party, a motion may 
be made to hold the absent party in default and to adjourn the proceedings or 
continue in the party's absence. 

The administrative judge shall not grant a default if notice is inadequate. 

If the administrative judge grants a motion for default, the grounds shall be stated 
and shall thereafter be set forth in a written order. If a default is granted, the 
proceedings may then be adjourned or conducted without the participation of the 
absent party. 

The administrative judge shall provide all parties notice of entry of default for 
failure to appear. The defaulting party, no later than fifteen ( 15) days after notice 
of default, may file a motion for reconsideration, requesting that the default be set 
aside for good cause shown and stating the grounds relied upon. The administrative 
judge may make any order in regard to such motion as is deemed appropriate, 
pursuant to reconsideration. 

Record of Contested Case - The record in a contested case shall include: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

All applications, pleadings, motions, intermediate rulings, and exhibits and 
appendices thereto; 

Evidence received or considered, stipulations, and admissions; 

A statement of matters officially noticed; 

Questions and offers of proof, objections, and rulings thereon; 

Any proposed findings or decisions and exceptions; 

Any decision, opinion, or report by the Agency Head or administrative judge; and 



(7) 

(g) All evidence submitted to the administrative judge or the Agency Head in 
connection with the case. A record (which may consist of a recording) shall be 
made of all oral proceedings. Such record or any part thereof shall be transcribed 
on request of any party, at his/her expense, or may be transcribed by the University 
at its expense. If the University elects to transcribe the proceedings, any party shall 
be provided copies of the transcript upon payment to the University of a reasonable 
compensatory fee. Findings of fact shall be based exclusively on the evidence and 
on matters judicially noticed. 

Filing and Service. 

(a) 

(b) 

Submission/Filing. 

1. 

2. 

All pleadings, motions, and other papers submitted to the Agency Head or 
administrative judge may be filed by hand delivery, by U.S. Mail, by email 
transmission, by facsimile transmission, or by any other method 
authorized by the Agency Head or administrative judge. Any party who 
submits any paper to the Agency Head or administrative judge must serve 
the paper on all other parties in the same manner if possible, and if not, in 
a manner contemplated to provide notice to all other parties on the same 
date the paper is received by the Agency Head or administrative judge. 

If any paper is submitted or filed by any form of electronic transmission, 
it must be sent to the administrative judge at or before 11 :59 p.m. local 
time to be considered filed upon that date. If such electronic transmission 
is sent after 11 :59 p.m. local time, it will be considered submitted or filed 
the next business day. 

Service. 

1. 

2. 

Parties are required to serve on all other parties any pleading, motion, or 
other paper submitted to the Agency Head or administrative judge, as well 
as any other paper required to be served on a party by the Tennessee Rules 
of Civil Procedure. Such service may be completed by hand delivery to a 
party or its counsel, by U.S . Mail, by email transmission, by facsimi le 
transmission, or by any other method authorized by the Agency Head or 
administrative judge. 

Any paper submitted to or filed with the Agency Head or administrative 
judge must be served on all other parties, or their counsel/representative, 
and must bear a certificate of service as required by the Tennessee Rules 
of Civil Procedure. 
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(8) 

(9) 

3. 

4. 

If any paper is served by any form of electronic transmission, it must be 
sent at or before 11 :59 p.m. local time to be considered served upon that 
date. If such electronic transmission is sent after 11 : 59 p.m. local time, it 
will be considered served the next business day. 

Whenever a party has the right or is required to do some act or take some 
proceedings within a prescribed period after the service of a notice or other 
paper upon such party and the notice or paper is served upon such party 
by mail, three days shall be added to the prescribed period. No time is 
added to the prescribed period if the notice or paper is served via electronic 
transmission in compliance with the preceding paragraph. This Section 
.01(7)(b)( 4) does not apply to an appeal from an initial order under Section 
.01(16) or a request for reconsideration under Section .01(17) or a petition 
for judicial review under Section .01(19). 

Motions. 

(a) 

(b) 

Unless contrary to any express provision of this Chapter any party may file any 
motion allowed by the Tennessee Rules of Civil Procedure. Unless this Chapter 
specifically governs the filing, procedure, or resolution of any motion, reference 
may be made to the Tennessee Rules of Civil Procedure for guidance as to the 
proper procedure to follow, where appropriate and to whatever extent will best 
serve the interests of justice and the speedy and inexpensive determination of the 
matter at hand. 

Briefing of any motion shall be as follows: the movant files the initial motion 
and/or brief, and the nonmovant may file a response. If the nonmovant files a 
response in opposition to all or part of the motion, the movant may file a reply that 
addresses only the issues raised in the nonmovant ' s response; no new issues may 
be raised by reply. No further briefing shall be allowed unless permitted by the 
administrative judge. If a dispute arises as to the scheduling of any briefing, the 
administrative judge may establish a briefing schedule. 

Rules of Evidence - The following rules of evidence shall govern the conduct of a hearing: 

(a) The administrative judge shall admit and give probative effect to evidence 
admissible in a court and when necessary to ascertain facts not reasonably 
susceptible to proof under the rules of court; evidence not admissible thereunder 
may be admitted if it is of a type commonly relied upon by reasonably prudent 
people in the conduct of their affairs. The administrative judge shall give effect to 
the rules of privilege recognized by law and shall exclude evidence that is 
irrelevant, immaterial, or unduly repetitious; 



(b) 

(c) 

(d) 

(f) 

Affidavits may be utilized as follows: 

1. 

2. 

3. 

At any time not less than ten (10) days prior to a hearing or a continued 
hearing, any party shall serve all parties with a copy of any affidavit that 
it proposes to introduce in evidence in accordance with subsection (b)(3). 
Unless another party, within seven (7) days after service of the affidavit, 
serves to the proponent a request to cross-examine an affiant, the right to 
cross-examination such affiant is waived and the affidavit, if introduced in 
evidence, shall be given the same effect as if the affiant had testified orally. 
If an opportunity to cross-examine an affiant is not afforded after proper 
request is made as herein provided, the affidavit shall not be admitted into 
evidence. Service for purposes of this section shall mean actual receipt; 

The administrative judge may admit affidavits not submitted m 
accordance with this section where necessary to prevent injustice; or 

Notice shall contain the following information and be substantially in the 
following form: 

The accompanying affidavit of (here insert name of affiant) will be 
introduced as evidence at the hearing in (here insert title of proceeding). 
(Here insert name of affiant) will not be called to testify orally and you 
will not be entitled to question affiant unless you notify (here insert name 
of the proponent or his attorney) at (here insert address) that you wish to 
cross-examine affiant. To be effective your request must be mailed or 
delivered to (here insert name of proponent or his attorney) on or before 
(here insert the date seven days after the date of delivering the affidavit to 
the opposing party). 

Documentary evidence otherwise admissible may be received in the form of copies 
or excerpts, or by incorporation by reference to material already on file in the 
contested case. Upon request, parties shall be given an opportunity to compare the 
copy with the original, if reasonably available; 

Every party shall have the right to examine any witness who testifies at the hearing; 

The administrative judge may take judicial notice of judicially cognizable facts. In 
addition, judicial notice may be taken of generally recognized technical or 
scientific facts within the administrative judge's specialized knowledge. Parties 
shall be afforded an opportunity to contest the administrative judge's decision to 
take judicial notice prior to the administrative judge taking judicial notice. The 
administrative judge' s experience, technical competence, and specialized 
knowledge may be utilized in the evaluation of the evidence even if the facts are 
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(10) 

(11) 

(g) 

not judicially noticed; and 

Following commencement of a contested case by notice on a party entitled to a 
hearing, the administrative judge may, upon his/her own action or upon timely 
motion of any party, decide any procedural question. 

Subpoenas. 

(a) 

(b) 

(c) 

(d) 

The administrative judge, at the request of any party, shall issue subpoenas, effect 
discovery, and issue protective orders in accordance with the Tennessee Rules of 
Civil Procedure, except that service may be by certified mail in addition to means 
of service provided by the Tennessee Rules of Civil Procedure. The administrative 
judge shall decide any objection relating to discovery under this chapter or the 
Tennessee Rules of Civil Procedure. Subpoenas for taking depositions and for 
hearing attendance shall be consistent with Rule 45 of the Tennessee Rules of Civil 
Procedure. The witness shall be entitled to the same fees as are now or may 
hereafter be provided for witnesses in civil actions in the circuit court, and the party 
requesting the subpoena shall bear the cost of paying fees associated therewith. 

In case of disobedience to any subpoena issued and served under this section or to 
any lawful administrative judge requirement for information, or of the refusal of 
any person to testify in any matter regarding which he/she may be interrogated 
lawfully in a proceeding before an administrative judge, the University may apply 
to the circuit or chancery court of the county of such person's residence for an 
order to compel compliance with the subpoena or the furnishing of information or 
the giving of testimony. 

Any party to a contested case may take the depositions of parties or witnesses, or 
may serve interrogatories and requests for production of documents upon any 
party, within or without the state, in the same manner as is provided by the 
Tennessee Rules of Civil Procedure. Depositions and interrogatories so taken shall 
be admissible in contested cases. All or any part of the deposition or interrogatory 
may be objected to at the time of the hearing and may be received in evidence or 
excluded from the evidence by the administrative judge in accordance with the 
provisions of these rules regarding evidence. 

The right to subpoena witnesses and to compel the production of records, and the 
right to take depositions shall be subject to such limitations and restrictions as the 
administrative judge may determine to be necessary to prevent abuse and 
oppression. 

Admission of Facts - Discovery - Inspection of University Files. 

(a) After commencement of a contested case, a party may serve upon any other party 



(b) 

(c) 

(d) 

(e) 

a written request for the admission by the latter of the genuineness of any relevant 
documents described in and exhibited with the request or of the truth of any 
relevant matters of fact set forth in the request. Copies of the document shall be 
served with the request unless copies have already been furnished . Each of the 
matters of which an admission is requested shall be deemed admitted unless within 
a period designated in the request, not less than fifteen (15) days after service 
thereof or within such shorter or longer time as the administrative judge may allow, 
the party to whom the request is directed serves upon the party requesting the 
admission either: 

1. 

2. 

A sworn statement denying specifically the matters of which an admission 
is requested or setting forth in detail the reasons why the party cannot 
truthfully admit or deny those matters; or 

Written objections on the ground that some or all of the requested 
admissions are privileged or irrelevant or that the request is otherwise 
improper in whole or in part. If written objections to a part of the request 
are made, the remainder of the request shall be answered within the period 
designated in the request. A denial shall fairly meet the substance of the 
requested admission, and when good faith requires that a party deny only 
a part or a qualification of a matter of which an admission is requested, the 
party shall specify so much of it as is true and deny only the remainder. 

Any admission made by a party pursuant to a request for such is for the purpose of 
the pending action only and neither constitutes an admission by the party for any 
other purpose nor may be used against the party in any other proceedings; 

In a contested case, depositions may be taken as the same are taken in state courts 
of record, and the administrative judge shall have the same powers and discretion 
with respect thereto as are vested in state courts of record; 

Parties are encouraged where practicable to attempt to achieve any necessary 
discovery informally, in order to avoid undue expense and delay in the resolution 
of the matter at hand. When such attempts have failed, or where the complexity 
of the case is such that informal discovery is not practicable, discovery shall be 
sought and effectuated in accordance with the Tennessee Rules of Civil Procedure. 
Any information, documents, or things not timely disclosed or supplemented in 
response to a discovery request as required by the Tennessee Rules of Civil 
Procedure shall not be admitted into evidence at the hearing if offered by the non
disclosing party. 

Upon motion of a party or upon the administrative judge ' s own initiative, the 
administrative judge may order that the discovery be completed by a certain date. 
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(12) 

(f) 

(g) 

Any party to a contested case shall have the right to inspect the files of the 
University with respect to the matter and to copy therefrom, except that records 
may not be inspected the confidentiality of which is protected by law. 

No discovery shall be submitted to or filed with the administrative judge unless 
necessary for resolution of a motion or if offered into evidence at the hearing. 

Intervention. 

(a) 

(b) 

(c) 

(d) 

The administrative judge shall grant one (l) or more petitions for intervention if: 

1. 

2. 

3. 

The petition is submitted in writing to the administrative judge with copies 
served on all parties named in the notice of the hearing, at least seven (7) 
days before the hearing; 

The petition states facts demonstrating that the petitioner' s legal rights, 
duties, privileges, immunities, or other legal interest may be determined in 
the proceeding or that the petitioner qualifies as an intervenor under any 
provision of law; and 

The administrative judge determines that the interests of justice and the 
orderly and prompt conduct of the proceedings shall not be impaired by 
allowing the intervention. 

The administrative judge may grant one (l) or more petitions for intervention at 
any time, upon determination that the intervention sought is in the interest of 
justice and shall not impair the orderly and prompt conduct of the proceedings. 

If a petitioner qualifies for intervention, the administrative judge may impose 
conditions upon the intervenor' s participation in the proceedings as follows: 

1. 

2. 

3. 

Limiting the intervenor' s participation to designated issues in which the 
intervenor has a particular interest demonstrated by the petition; 

Limiting the intervenor' s use of discovery, cross-examination, and other 
procedures so as to promote the orderly and prompt conduct of the 
proceedings; and 

Requiring two (2) or more intervenors to combine their presentations of 
evidence and argument, cross-examination, discovery, and other 
participation in the proceedings. 

The administrative judge at least twenty-four (24) hours before the hearing shall 



(13) 

(14) 

render an order granting or denying each pending petition for intervention, 
specifying any conditions, and briefly stating the reasons for the order. The 
administrative judge may modify the order at any time, stating the reasons for the 
modification. The administrative judge shall promptly give notice of an order 
granting, denying, or modifying intervention to the petition for intervention and to 
all parties. 

Continuances. 

(a) 

(b) 

Continuances may be granted upon good cause shown in any stage of the 
proceeding. The need for a continuance shall be brought to the attention of the 
administrative judge as soon as practicable. 

Any case may be continued by mutual consent of the parties when approved by the 
administrative judge. 

Hearing Procedures - The administrative judge conducts the hearing in the following 
manner. These procedures may be altered, at the discretion of the administrative judge, in 
accordance with any pre-hearing order and in order to serve the ends of justice. The 
administrative judge shall modify these procedures as necessary to comply with state or 
federal law, including, without limitation, Title IX of the Education Amendments of 1972, 
the Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act 
(Cle1y Act), or the Family Educational Rights and Privacy Act of 1974. 

(a) 

(b) 

(c) 

(d) 

(e) 

(0 

Meeting is called to order by the administrative judge; 

The administrative judge introduces self and gives a very brief statement of the 
nature of the proceedings, including a statement of the administrative judge ' s and 
the Agency Head's role in the hearing process; 

The administrative judge asks the parties and any present counsel or 
representatives to introduce themselves; 

The administrative judge reads the notice of hearing with reference to appropriate 
statutes and rules; 

In student disciplinary matters, the student facing discipline is asked for a response 
to the charges; if he/she acknowledges that he/she violated the University rule as 
alleged, no further hearing may be necessary beyond the establishment of a 
disciplinary penalty; if he/she denies that he/she violated the University rule as 
alleged, then the hearing proceeds; 

The administrative judge then presents a brief explanation of how the hearing will 
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proceed with respect to the presentation of proof including a statement that cross
examination and re-direct will be completely open and a statement of the 
admissibility standards for evidence in the hearing. 

(g) The administrative judge swears all witnesses, which may be done immediately 
prior to their testimony; 

(h) The parties are asked if they wish to exclude witnesses from the hearing room. All 
individual parties, including any intervenors, are permitted to remain in the hearing 
room. The University is permitted to designate one representative who may remain 
in the hearing room; 

(i) Any preliminary motions, stipulations, or agreed orders are entertained; 

(j) The Petitioner is the party bearing the overall burden of proof. Unless otherwise 
required by law, the Petitioner in a contested case bears the burden of proof by a 
preponderance of the evidence. The other party is the Respondent. Except as 
specified in this Rule, the administrative judge makes all decisions regarding 
which party has the overall burden of proof and the burden of proof on any issue. 

(k) . The University shall be the Petitioner in the following contested cases: 

1. 

2. 

3. 

4. 

5. 

6. 

Student disciplinary proceedings; 

Proceedings involving the termination of a faculty member's tenure, the 
termination of a tenure-track faculty member before the expiration of the 
annual term, the termination of a non-tenure-track faculty member before 
the end of a definite-term appointment, and as otherwise required by Board 
of Trustees policy; 

Proceedings in which a staff employee is contesting the University's 
termination of a written employment agreement; 

Proceedings offered in connection with the support staff grievance process 
contesting demotion, suspension without pay, or termination for cause; 
except in cases where the employee alleges unlawful discrimination, 
discriminatory harassment, or violation of a statute, in which case the 
employee will be the Petitioner; 

Proceedings in which the employee contests a termination for gross 
misconduct; and 

Traffic and parking citation proceedings. 



(l) 

(m) 

(n) 

(o) 

(p) 

(q) 

(r) 

The employee shall be the Petitioner in employee proceedings not listed in Section 
13(k). 

Opening statements are allowed; 

Unless otherwise directed by the administrative judge, Petitioner calls its witnesses 
and questioning proceeds as follows: 

1. 

2. 

3. 

4. 

5. 

Petitioner questions; 

Respondent cross-examines; 

Petitioner re-directs; 

The administrative judge has discretion to permit re-cross-examination; 

The administrative judge may question a witness at any time. 

Respondent calls witnesses and questioning proceeds as follows : 

1. Respondent questions; 

2. Petitioner cross-examines; 

3. Respondent re-directs; 

4. The administrative judge has discretion to permit re-cross-examination; 

5. The administrative judge may question a witness at any time. 

The parties are allowed to call appropriate rebuttal witnesses with examination 
proceedings as outlined above; 

If any party has more than one (1) attorney, examination (direct examination, 
cross-examination, and objections) of any one (1) witness may only be performed 
by one (1) of the party's attorneys; 

Closing arguments are allowed or may be reserved for the filing of post-hearing 
briefs. If arguments are allowed, the Petitioner argues first and, following the 
Respondent' s argument, the Petitioner is entitled to a rebuttal argument; 
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(15) 

(s) 

(t) 

The administrative judge explains that he/she will consider all of the evidence in 
the case, as well as supporting written materials to support any legal objections 
that were made, and that a decision will be written and served on the parties; 

The administrative judge closes the hearing. 

Initial order and final order. 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

Upon completion of the hearing, the administrative judge shall render an initial 
order, which shall become a final order unless review is sought by the University 
or other party in the manner hereinafter described. 

An initial order or final order shall be in writing and shall include conclusions of 
law, the policy reasons therefor, and findings of fact for all aspects of the order, 
including the remedy prescribed and, if applicable, the action taken on a petition 
for stay of the effective date of the order. Findings of fact shall be accompanied by 
a concise and explicit statement of the underlying facts of record which support 
the finding. The order must also include a statement of the available procedures 
and time limits for seeking reconsideration or other administrative relief and the 
time limits for seeking judicial review of a final order. An initial order shall include 
a statement of any circumstances under which the initial order may, without further 
notice, become a final order. 

Findings of fact shall be based exclusively upon the evidence of record in the 
adjudicative proceeding and on matters officially noticed in that proceeding. The 
administrative judge' s experience, technical competence, and specialized 
knowledge may be utilized in the evaluation of evidence. 

If an administrative judge becomes unavailable, for any reason, before rendition 
of the initial or final order, a substitute shall be appointed by the Agency Head or 
designee. The substitute shall use any existing record and may conduct any further 
proceedings as is appropriate in the interest of justice. 

The administrative judge may allow the parties a designated amount of time after 
conclusion of the hearing for the submission of proposed findings and post-hearing 
briefs. 

An initial order shall be rendered within ninety (90) days after conclusion of the 
hearing or after submission of proposed findings unless such period is waived or 
extended with the written consent of all parties or for good cause shown. 

The administrative judge shall provide notice of the initial order to each party. 



(16) Review of Initial Order. 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

The University or other party may appeal an initial order to the Agency Head, 
except to the extent that such review is restricted or prohibited by law or rule of 
the University. 

An appeal of an initial order shall be filed with the Agency Head within fifteen 
( 15) days after entry of the initial order. The fifteen ( 15) day period to file an appeal 
shall be tolled by submission of a timely request for reconsideration of the initial 
order in the manner hereinafter stated, and a new fifteen (15) day period shall start 
to run upon disposition of the request for reconsideration; a request for 
reconsideration shall be disposed of prior to disposition of an appeal, unless the 
Agency Head determines that action on the request for reconsideration has been 
unreasonably delayed. 

An appeal shall state the basis for appeal. 

The Agency Head, in reviewing an initial order, shall exercise all the decision 
making power that he/she would have had had he/she presided over the hearing, 
except to the extent that the issues subject to review are limited by law or rule of 
the University or by the Agency Head upon notice to all parties. 

The Agency Head shall afford each party an opportunity to present briefs and may, 
in the Agency Head's discretion, afford each party an opportunity to present oral 
argument. 

Before rendering a final order, the Agency Head may cause a transcript to be 
prepared, at the University's expense, of such portions of the proceeding under 
review as the Agency Head considers necessary. 

The Agency Head may render a final order disposing of the proceeding or may 
remand the matter for further proceedings with instructions to the administrative 
judge who rendered the initial order. Upon remanding a matter, the Agency Head 
may order such temporary relief as is authorized and appropriate. 

A final order or an order remanding the matter for further proceedings pursuant to 
this section, shall be rendered and entered in writing within sixty (60) days after 
receipt of briefs and oral argument, unless that period is waived or extended with 
the written consent of all parties or for good cause shown. 

A final order or an order remanding the matter for further proceedings shall 
identify any difference between such order and the initial order, and shall include, 
or incorporate by express reference to the initial order, all the matters required to 
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(17) 

(j) 

be included in an initial order. 

The Agency Head shall provide notice the final order or order remanding the 
matter for further proceedings to each party and to the administrative judge who 
conducted the contested case. 

Reconsideration. 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

Any party, within fifteen ( 15) days after entry of an initial or final order, may file 
a request for reconsideration, stating the specific grounds upon which relief is 
requested. The filing of a request for reconsideration shall not be a prerequisite for 
seeking Agency Head or judicial review. 

The request for reconsideration shall be disposed of by the same person rendering 
the initial or final order, if available. 

The person who rendered the initial or final order that is the subject of the petition 
shall, within twenty (20) days of receiving a request for reconsideration, enter a 
written order either denying the request, granting the request and setting the matter 
for further proceedings; or granting the request and issuing a new initial or final 
order. If no action has been taken on the petition within twenty (20) days, the 
request shall be deemed to have been denied. 

An order granting a request for reconsideration and setting the matter for further 
proceedings shall state the extent and scope of the proceedings, which shall be 
limited to argument upon the existing record. No new evidence shall be introduced 
unless the party proposing such evidence shows good cause for the failure to 
introduce the evidence in the original proceeding. 

The sixty (60) day period for a party to file a request for review of a final order 
shall be tolled by granting the request for reconsideration and setting the matter for 
further proceedings, and a new sixty (60) day period shall start to run upon the 
disposition of the request for reconsideration by issuance of a final order by the 
agency. 

A party may submit to the person entering the order a request for stay of 
effectiveness of an initial or final order within seven (7) days after its entry unless 
otherwise provided by statute or stated in the initial or final order. Action may be 
taken on the request for stay, either before or after the effective date of the initial 
or final order. 

(18) Effective date of new order. 

(a) Unless a later date is stated in an initial or final order, or a stay is granted, an initial 



(b) 

(c) 

(d) 

or final order shall become effective upon entry of the initial or final order. All 
initial and final orders shall state when the order is entered and effective. 

All initial orders shall be signed by the administrative judge conducting the 
contested case, or a substitute appointed by the Agency Head, and all final orders 
shall be signed by the Agency Head or another University official authorized by 
the Agency Head to sign such final order in his/her absence. 

A party may not be required to comply with the final order unless the party has 
been provided notice of the final order. 

Unless a later date is stated in an initial order or a stay is granted, an initial order 
becomes a final order fifteen ( 15) days after entry of the initial order if no appeal 
is taken from the initial order. 

(19) Judicial Review. Judicial review is permitted in accordance with Tennessee Code 
Annotated § 4-5-322 by filing a petition for review in the chancery court of Davidson 
County, unless another court is specified by statute, within sixty (60) days after the entry 
of a final order. 

(20) Ex parte communication. 

(a) 

(b) 

(c) 

Unless required for the disposition of ex parte matters specifically authorized by 
statute, an administrative judge or an Agency Head serving in a contested case 
proceeding may not communicate, directly or indirectly, regarding any issue in the 
proceeding, while the proceeding is pending, with any person without notice and 
opportunity for all parties to participate in the communications. 

Nothing in subsection (a) is intended to preclude an administrative judge or 
Agency Head from communicating with staff assistants, the University's General 
Counsel and members of the General Counsel's staff, or outside counsel about 
matters other than the contested case if such persons do not receive ex parte 
communications of a type that the administrative judge or Agency Head would be 
prohibited from receiving, and do not furnish, augment, diminish, or modify the 
evidence in the record. 

Unless required for the disposition of ex parte matters specifically authorized by 
statute, no party to a contested case, and no other person may communicate, 
directly or indirectly, in connection with any issue in that proceeding, while the 
proceeding is pending, with the Agency Head or any person serving as an 
administrative judge, without notice and opportunity for all parties to participate 
in communication. 
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(d) 

(e) 

If the Agency Head or administrative judge, before serving in that capacity, 
receives an ex parte communication of the type which may not properly be 
received while serving, he/she shall promptly disclose such communication to all 
parties to the contested case. This provision does not apply to a communication 
between an Agency Head and the University' s General Counsel, members of the 
General Counsel ' s staff, or outside counsel if the communication is protected by 
the attorney-client privilege; provided, the Agency Head shall be subject to 
disqualification for bias, prejudice, interest, or other cause, including for any cause 
for which a circuit judge may be disqualified. 

An administrative judge or Agency Head who receives an ex parte communication 
in violation of this section shall place in the record of the pending matter all written 
communications received, all written responses to the communications received, 
all written responses to the communications, and a memorandum stating the 
substance of all oral communications received, all responses, made, and the 
identity of each person from whom the person received an ex parte communication, 
and shall advise all parties that these matters have been placed on the record. Any 
party desiring to rebut the ex parte communication shall be allowed to do so, upon 
requesting the opportunity for rebuttal within ten (10) days after notice of the 
communication. 

Authority: T.C.A. §4-5-102(3), 49-9-209(e), and Public Acts of Tennessee, Chapter 168, "Public 
Acts of Tennessee, 1839-1840", Chapter 98, Section 5 and 1807, Chapter 64., and "Public Acts of 
Tennessee, 1978", Chapter 93 8, Section 1. Administrative History: Original rule filed October 16, 
1979; effective November 30, 1979. Amendment filed July 29, 1983; effective October 14, 1983. 
Repealed and new rule filed May 27, 1986; effective August 12, 1986. Repealed and new rule filed 
October 31, 1990; effective January 29, 1991. Amendment filed July 30, 1991; effective October 
29, 1991. Amendment filed January 13, 1999; effective May 31, 1999. Amendment filed 
November 17, 2000; effective March 30, 2001. 

1720-01-05-.02 REPEALED. 

Authority: T.C.A. §§4-5-219; 4-5-301; 4-9-110 and Public Acts of Tennessee, 1839-1840, Chapter 
98, Section 5 and Public Acts of Tennessee, 1807, chapter 64. Administrative History: Original 
rule filed October 31, 1990; effective January 29, 1991. Repeal filed January 13, 1999; effective 
May 31, 1999. 




