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STATE OF TENNESSEE
COORDINATOR OF' ELECTIONS

vs.

In the matter oft

SHELBY COUNTY
ELECTION COMMISSION

Petitioner

TENNESSEE COORDINATOR
OT'ELECTIONS

CASE NO. 20.04-t529t6[
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Pursuant to Tenn. Code Ann. $$ 4-5-223 and 4-5-307,the Tennessee C@rdinator oT'-\
Elections (COE) provides formal notice of the commencement of a contested case upon

the above-referenced maffer related to the Shelby County Election Commission (SCEC)

implementing Instant Runoff Voting (IRV) as required by the City of Memphis charter

Article II, Section 7. The contested case hearing will be held by COE Mark Goins,

sitting with an Administrative Law Judge (ALJ) on July 18, 2018. The hearing will

commence at 10:00 a.m. (CDT) in Conference Room N, located on the 3'd Floor of the

William R. Snodgrass Tennessee Tower at 312 Rosa L. Parks Ave., Nashville,

Tennessee. Petitioner has filed the Amended Petition for Declaratory Order in response

to a letter from COE Goins to Linda Phillips, the Administrator of Elections (AOE) for

the SCEC. The letter by COE Goins, which is attached to the Amended Petition for



Declaratory Order) interprets Tenn. Code Ann. $$ 2-5-206 ,2-5-207,2-5-208,2-7-133,2-

8-101 and Promulgated Rule No. 1360-2-13-.07(a) to prohibit the implementation of IRV

in Tennessee. Because AOE Linda Phillips believes that the current voting machines

used by the SCEC are technically capable of implementing the IRV, the SCEC filed a

Petition for Declaratory Order requesting the Tennessee State Election Commission

(TSEC) to determine whether the SCEC may implement the IRV. However, Tenn. Code

Ann. $ a-5-106(c) expressly states that Section 4-5-223 and Sections 4-5-301 through 4-

5-323 do not apply to the TSEC, and the TSEC had no authority to act upon the original

petition. Therefore, this Amended Petition for Declaratory Order addressed to the COE

is deemed to be the first request before the COE.

2. COE Mark Goins has determined to convene a contested case hearing pursuant to

Tenn. Code Ann. S 4-5-223, and to hear the case sitting with an Administrative Judge

pursuant to Tenn. Code Ann. $ 4-5-301.

3. Pursuant to Tenn. Code Ann. $ 4-5-305(b), any party may be represented, at the party's

own expense, by counsel. The Petition was signed by attomey Pablo A. Varela for

Petitioner Shelby County Election Commission.

4. The Petitioner requests that the COE issue a declaratory order on the issues identified in

the Amended Petition for Declaratory Order that are within the primary jurisdiction of the

COE. All motions and pleadings may be filed with the Secretary of State, Administrative

Proooduros Division, 312 Rosa L. Parks Avenue, 8ft Floor, William R. Snodgrass Tor,vcr,

Nashville, Tennessee 37243, referencing the case number above. Additionally, Tenn.

Code Ann. $ 4-5-308(c), requires that a party must serve copies of any filed item on all

parties, by mail or any other means prescribed by agency rule.



5. The aforementioned Amended Petition for Declaratory Order is attached and it provides

other information required for publication pursuant to Tenn. Code Ann. 5 4-5-224.

Respectfully submitted this ofJune 20

A. Henry- Number:017085
3t2 L. Parks Ave, 7'h Fl. William R. Snodgrass Tower
Nashville, TN37243
Tel: 615-741-7956
Fax: 615-741-1278
Email: beth.henry-robertson@tn.gov

CERTIFICATE OF SERVICE

The undersigned hereby certifies thatatrue and correct copy of the foregoing has been
sent by regular United States mail to: Pablo A. Varela, Attorney for Shelby County Election
Commission, the petitioner, at 2210 One Commerce Square, 40 S. Main Street, Memphis, TN
38103, Bruce McMullen, Attomey for City of Memphis, a potential intervenor, at 125 N. Main
Str., Room 336, Memphis, TN 38103 and Allan J. Wade, Attorney for City Council of the City
of
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Avenue, Suite 1028, Memphis, TN 38157,
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Pablo A. Varela

pvarela@harrisshelton.com

Mr. Mark Goins

Coordinator of Elections
Tennessee Secretary of State,s Elections Division
312 Rosa L. Parks Avenue, Tth Floor
Nashville, TN 37243-1102

Dear Mr. Goins:

April9,2O78
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BEF'RE THE TENNESSEE STATE ELECTI'N CooRDINATcJhJ

In the Matter of:

SHELBY CO{.]NTY
ELECTION COMMISSION

Petitioner

Docket No.--

AME}.IDED PETITION FOR DECLARATORY ORDER

The Petitioner, Shelby County Election Commission ("SCEC',), by and through

undersigned counsel, and pursuant to Tenn. Code Ann. 54-5-223, requesting that Mark Goins,

the Coordinator of Elections for the Tennessee Division of Elections (,,Coordinator,,) issue a

declaratory order determining whether the SCEC may or may not implement Instant Runoff

Voting ("IRv") as required by City of Memphis charter Article II Section 7.If the Coordinator

determines that the SCEC may implement IRV as required by the City of Memphis charter,

Petitioner requests the Coordinator address in its declaratory order the procedures by which the

SCEC is to implement IRV. For its petition in this matter, the petitioner states as follows:

I. PARTIES

l ' Petitioner, SCEC, is a duly-appointed commission authorized by law to conduct

elections on behalf of the citizens of Shelby County, pursuant to, Tenn. Code Ann. g 2-l-101, et

seq

2' Respondent, City of Memphis (hereinafter "City") is a municipality within Shelby

County and holds its municipal elections in odd numbered years. The next city election is
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scheduled for 201 9. City may be served with process by serving the City Attorney at lZ5 North

Main Street, Room 336, Memphis, Tennessee 38103 as permitted by Rule 5.01 of the Tennessee

Rules of Civil Procedure.

II. JI]R CION

3' Pursuant to Tenn. code Ann. 5 2-ll-201, the Tennessee Coordinator of Elections

is the chief administrative election officer of the state appointed by the Secretary of State and

therefore has jurisdiction to issue a declaratory order pursuant to Tenn. Code Ann. $ 4-5-223.

4' Pursuant to Tenn. Code Ann. $$ 2-l-103 and 2-4-101, the SCEC is to conduct all

elections for public office, candidacy for public office, and on questions submitted to the people

of Shelby County, Tennessee.

5' Pursuant to Tenn. Code Ann. $$ 2-5-202 and2-5-204,the SCEC is required to

prepare the ballots for the elections conducted in Shelby county, Tennessee.

6' The charter for the City of Memphis was amended by referendum vote on August

21,2008 to adopt Article II Section 7- "lnstant Runoff Voting" (hereinafter .,lRV,,) 
- to the City

charter. See Exhibit A (the Amendment).

7 ' Pursuant to Article II, Section 7 the City Charter sets forth the procedure by

which IRV is ro be implemenred in the City of Memphis.

8' Pursuant to Article II, Section 7(2) the City Char-ter directs the SCEC to adopt

regulations consistent with the procedures outlined in the Article II, Section 7(2) to facilitate the

implementation of IRV.

F
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g. Pursuant to Article II, Section 7(3),theCity Charter establishes tn'aJnv shall go

into effect unless the SCEC certifies that voting machine limitations make implementation of

IRV unfeasible.

10. The Shelby County Administrator of Elections believes that the current voting

machines used by the SCEC are technically capable of accepting the required first, second;,and

third preference choices of voters which is an integral requirement for the feasibility of

implementing IRV.

Il. As a result, put'suant to the City Charter, the SCEC must implement iRV at the

next regularly scheduled municipal elections for the City, which are curuently scheduled for

2019.

State

that w

e
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12. Pursuant to Tenn. Code Ann. $ 2-l l-201(b), The State Coordinator of Elections is

the chief administrative elections officer of the state tasked with obtaining and maintaining

uniformity in the application, operation and interpretation of the election code.

13. Further, pursuant to Tenn. Code Ann. $ 2-l l-201(c), the Coordinator of Elections

is also tasked with making rules and regulations necessary to carry out the provisions of the

election code.

14. Pursuant to Tenn. Code Ann. $ 2-ll -202,the State Coordinator of Elections is

responsible for supervising all elections, advising county election commissions as to the proper

methods of performing their duties, and to authoritatively interpret the election laws for all

persons administering them.

3



15. Pursuant to Tenn. Code Ann. $2-5-206(c), the State Coordinator of Elections is

required to approve election ballots prior to elections.

16. On September 26,2017, Mark Goins, the Coordinator of Elections for the State of

Tennessee, wrote a letter to the Shelby County Administrator of Elections outlining various

issues with implementing IRV in Tennessee and concluding that IRV (also called rank-choice

voting) is not currently permitted in Tennessee. Exhibit B.

17. A dispute has therefore arisen between the Coordinator and the City Charter as to

whether Tennessee law permits implementation of IRV as contemplated by the Amendment to

the City Charter and/or whether the City Charter and Tennessee law provide sufficient direction

for SCEC to implement IRV. The determination of these issues is highly important to the citizens

of the City as well as to the SCEC which is tasked with implementing IRV under the City

charter and conducting elections in a fair, efficient, and effective manner.

WHEREFORE, Petitioner prays as follows:

1. That the Coordinator convene a contested case hearing and issue a declaratory

order determining whether the SCEC is permitted under state law to implement Instant Runoff

Voting in the 2019 City elecrions;

2. That if the Coordinator determines the SCEC is permitted to implement Instant

Runoff Voting, that the Coordinator set out in its order the procedures by which the SCEC is to

implement Instant Runoff Voting; and

3. For such other further general relief to which the Petitioner may be entitled.
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Respectfully su
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HARRIS

John L. Ryder #08258
Pablo A. Varela #29436
2700 One Commerce Square
40 S. Main Street
Memphis, TN 38103
Tel: (901) s2s-14s5
Fax: (901) 526-4084
j ryd er@h arri ssh el ton.corn
pvarel a@harri sshel ton.conr

Attorneys for P etitioner
Shelby County Election Commission

PLLC

By:
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Sec. 7. - lnstant runoffvoting.

(1) lnstant runoff voting for City elections. Consistent with the mandates of Federal and State law, and all
applicable court decisions, the City of Memphis will use instant runoff voting for City elections,

(2) lnstant runoff voting defined. lnstant runoff voting allows voters to rank candidates in order of
preference. Any candidate receiving a majority of the first-preferences for that office wins the election.
lf no such candidate exists, an instant runoff tabulation shall be conducted in rounds, in each round,
each ballot shall count as a single vote for whichever non-eliminated candidate is ranked highest, After
each round, the candidate with the fewest votes shall be eliminated, with the votes for that candidate
redistributed to the remaining non-eliminated candidates based on the order of preferences indicated
on each of the affected ballots. lf the redistribution of votes results in a candidate receiving a majority
of the votes, that candidate is elected. otherwise, the candidate then having the fewest votes shall be

eliminated, and the votes are redistributed as before, with the process of candidate elimination and
vote redistribution continuing until one candidate has a majority of the votes counted for any candidate
in that round. The Election Commission shall adopt regulations consistent with the procedure above to
facilitate implementation of instant runoff voting.

(3) Effective date.This section shallgo into effect priorto the next municipalelection unless the Election

Commission certifies that voting machine limitations make its implementation in time for that election
unfeasible.

(2008 Referendum No. 5, B-21-2OOB, election of 11-4-2008)

EXHIBIT A



Tennessee Secretary of State

Tre Hargett

Elections Division

3 12 Rosa L. Parks Avenuc, 7th Floor
Nashville, Tsnncssee 37243-l 102

i.'lt

Mark Goins
Coordinator of Elections

6ls-741-79s6
Mark.Goins@frr.gov

September 26,2017

Linda Phillips, Administrator of Elections
Shelby Counfy Election Commission
150 WashingtonAve
Shelby County Office Bldg., Suite 205
Memphis, TN 38103-2009

RE: Proposal of Ranked-choice voting for the city of Memphis Elections

Dear Linda:

The City of Memphis has a charter provision which states that "the City of Memphis will
use instant runoff voting for City elections." Specifically, Article 2, Section 7 of the Memphis
City Charter states the following:

(l) Instant runof voting.for City elections. Consistent with the mandates of Federal and
State law, and all applicable court decisions, the City of Memphis will use instant runoff
voting for City elections,

Q) Instant runoffvoting defined.Instant runoff voting allows voters to rank candidates in
order of preference. Any candidate receiving a majority of the first-preferences for that
office wins the election. If no such candidate exists, an instant runoff tabulation shall be
conducted in rounds, in each round, each ballot shall count as a single vote for
whichever non-eliminated candidate is ranked highest. After each rormd, the candidate
with the fewest votes shall be eliminated, with the votes for that candidate redistributed
to the remaining non-eliminated candidates based on the order of preferences indicated
on each of the affected ballots. If the redistribution of votes results in a candidate
receiving a majority of the votes, that candidate is elected. Otherwise, the candidate
then having the fewest votes shall be eliminated, and the votes are redistributed as
before, with the process of candidate elimination and vote redistribution continuing
rurtil one candidate has a majority of the votes counted for any candidate in that round.
The Election Commission shall adopt regulations consistent with the procedure above
to facilitate implementation of instant runoff voting.

sos.tr.gov

EXI.IIBIT B
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(3) Effective date. This section shall go into effect prior to the next rnunicipal election

unless the Election Commission certifies that voting machine limitations make its
implementation in time for that election unfeasible.

(2008 Referendum No. 5, 8-21-2008, election of 1l-4-2008)

Article 2, Section 7(3) stipulates that the ranked-choice voting is not required if the'.'lj
election commission certifies that voting machine limitations make it unfeasible to go into effect
prior to the next municipal election. Thus far, the election commission has maintained that the
Iimitations of the voting machines do not permit the City elections to be conducted using ranked-
choice voting.

However, recently you have researched various options which are available to
accomplish ranked-choice voting. Your research has led you to propose a manner of setting up
the ballot on the voting machine and paper ballots which does not require the voter to rank- the
candidates within the same column, but allows the voters to rank the candidates using separate
columns. Based upon my understanding, the sample ballot below shows an example of the
proposed ballot layout and instructions.
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Under this proposed system, election officials would use the results from the voting
machines to sort out candidates based upon the rankings provided by the voter and would
involve rounds of eliminating votes and counting votes. This process would be done manually
and would be repeated until a candidate has a majority of the votes.

Although it is commendable that you have found a process which supports a ranked-
choice voting system, I must advise that, for the reasons set out below, the curent laws of
Tennessee do not support and allow this system of ranked-choice voting.
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Regarding the proposed ballot format, Tenn. Code Ann. $$ 2-5-206 Md2-5-207 describe

the ballot format for voting machines and paper ballot and do not include a description of
repeating the names of the same candidates in multiple columns. Tenn. Code Ann. $ 2-5-208
describes how the ballot names are to be a:ranged and subsection (b) of this statute states that
"immediately following the title of each office shall be printed the words 'Vote for one (l),'
'Vote for two Q),' according to the number to be electet'(emphasis added).

Regarding the process for counting ballots, Tenn. Code Arur. $ 2-7-133(b) states that:

If the voter marks morc names than there flre persons to be elected to an oftice, or if for
any reason it is impossible to determine the voter's choice for any office to be filled or on
a question, the voter's ballot shall not be counted for such office and shall be marked
Uncounted beside the office and be signed by the judges. It shall be counted so far as it is
properly marked or so far as it is possible to determine the voter's choice" (emphasis
added).

Based on yotu proposed sample ballot, to accomplish ranked-choice voting, the voter must mark
more names than there are persons to be elected to the office.

When examining the use of the electronic voting machines, Promulgated Rule No. 1360-
2-13-.07(a) requires voting machines to "reject all votes for any office or measure when the
number of votes therefore exceeds the number which the voter is entitled to cast." This
promulgated rule applies to electronic voting machines and prohibits the electronic voting
machine from allowing the voter to cast over votes.

Furthermore, Tenn. Code Ann. $ 2-3-206(a) states, "notwithstanding any provision of
this title to the contraryo in any municipality in which the charter of such municipality provides
for a runoff election following a primary election for municipal office, such runoff election may
be held not less than thirty (30) days following the primary election." Based upon the Memphis
City Charter, Ordinance No. 1794 was adopted and incorporated into its charter by referendum in
November of 1966. Ordinance No. 1794 requires a candidate to receive a majority of the votes
cast in order to be elected, and "if no candidate receives such a majority of votes, then a
municipal runoff election shall be heldfoar weeks thereafter..." (emphasis added). Given this
charter provision, Tenn. Code Ann. $ 2-3-2A6@) requires that the election commission hold a
separate runoff election to be held whenever there is not a candidate which receives a majority of
the votes.

The fact that the City charter contains Ordinance No. 1794 and Article 2, Section 7 lends
itself to still another question which this office does not have the authority to resolve. Namely,
although Article 2, Section 7 of the Memphis City Charter is the most recent amendment to the
city charter, the language in Ordinance No. 1794 has not necessarily been repealed and may
represent a conflict within the city charter.

Returning to the statutory limitations for conducting ranked-choice voting, when
considering how the election commission would count the votes for the candidates, a number of
issues arise. The process of manually distributing votes and having multiple rounds of re-
allocating votes to determine the winner is not authorized by any of the current statutes in
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Tennessee law. Rather, the goveming statutes compel the election commissiorito compare the
votes from the tally tapes with the tabulated election results and prohibit the election commission
from recounting any paper ballots. Tenn. Code Axn. $ 2-8-101(b) specifically states, "[t]he
commission may not recount any paper ballots, including absentee ballots" (emphasis added).

Tenn. Code Ann. $ 2-8-101(a) states tlat:

The county election commission shall meet at its office upon completion of its duties -i
under 2-8-104, but no later than the third Monday after the election to compare the
returns on the tally sheets, to certi$ the results as shown by the returns in writing signed
by at least the majority of them, and to pedorm the dulies prescribed by this chapter
(emphasis added).

Under the proposed counting system for ranked-choice voting, the returns from the tally
tapes will not readily provide the results of the election. To engage in a process of redistributing
and allocating votes using a system of ranking candidates by the voter to determine a winner
would require guidelines and procedures which have not yet been adopted by the General
Assembly. Without having a procedure set out in the statute, there will be questions regarding
the uniformity, the reliability and the trustworthiness of the process.

Given the reasons stated above, it is my opinion that ranked-choice voting is not currently
permitted in Tennessee.

If you have further questions regarding the duties of the county election commission,
please do not hesitate to contact me.

Sincerely,

/1r^1, Au"^
Mark Goins
Coordinator of Elections


