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Chapter 0400-30-39
Standards of Performance for New Stationary Sources

New Rule

Chapter 0400-30-39 Standards of Performance for New Stationary Sources is amended by adding a new rule to

read as follows:

0400-30-39-.03 Emission Guidelines and Compliance Times for Municipal Solid Waste Landfills

(1)

Each municipal solid waste landfill for which construction, reconstruction, or modification was commenced
on or before July 17, 2014, that has accepted waste at any time since November 8, 1987, or has additional
design capacity available for future waste deposition, shall satisfy the following standards and requirements:

(@)

(b)

(c)

For the purpose of this paragraph, the definitions listed in 40 C.F.R. Part 62 Subpart OOO, §
60.16730 (2022) apply, except as follows:

1. "Administrator" means the Technical Secretary of the Tennessee Air Pollution Control
Board, except that with respect to 40 C.F.R. §§ 62.16710(b) (and the specific authorities
enumerated therein), 62.16711(b), 62.16712(a)(5), 62.16718(a)(5), and 62.16724
“‘Administrator” means the Administrator of the United States Environmental Protection
Agency or the Administrator’s authorized representative.

2. “State” means the State of Tennessee.

All facilities subject to this paragraph shall comply with the provisions of 40 C.F.R. Part 62 Subpart
000, §§ 62.16710 through 62.16730 (2022).

The provisions of 40 C.F.R. Part 62 Subpart OOO (Federal Plan Requirements for Municipal Solid
Waste Landfills That Commenced Construction On or Before July 17, 2014 and Have Not Been
Modified or Reconstructed Since July 17, 2014), as published in the July 1, 2022, edition of the
Code of Federal Regulations, are hereby adopted by reference. If the definitions in 40 C.F.R. Part
62 Subpart OOO, as incorporated, conflict with the definitions in subparagraph (a) of this
paragraph, the definitions in subparagraph (a) of this paragraph shall apply.

Authority: T.C.A. §§ 4-5-201 et seq. and 68-201-101 et seq.

Chapter 1200-03-07
Process Emission Standards

Amendments

Paragraph (7) of Rule 1200-03-07-.07 General Provisions and Applicability for Process Gaseous Emission
Standards is amended by deleting it in its entirety and substituting instead the following:

(7)

Reserved. (See Rule 0400-30-39-.03.)

Authority: T.C.A. §§ 4-5-201 et seq. and 68-201-101 et seq.

Paragraph (9) of Rule 1200-03-07-.07 General Provisions and Applicability for Process Gaseous Emission
Standards is amended by deleting it in its entirety and substituting instead the following:

©)

Reserved. (See Rule 0400-30-39-.03.)

Authority: T.C.A. §§ 4-5-201 et seq. and 68-201-101 et seq.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member

Aye

No

Abstain

Absent

Signature
(if required)

Dr. Ronné Adkins
Commissioner's Designee, Dept. of
Environment and Conservation

Dr. John Benitez
Licensed Physician with experience in health
effects of air pollutants

Dr. Joshua Fu
Involved with Institution of Higher Learning on
air pollution evaluation and control

Mike Haverstick
Working in management in Private
Manufacturing

Dr. Shawn A. Hawkins
Working in field related to Agriculture or
Conservation

Richard Holland
Working for Industry with technical experience

Caitlin Roberts Jennings
Small Generator of Air Pollution representing
Automotive Interests

Dr. Chunrong Jia
Environmental Interests

Ken Moore
Working in Municipal Government

Stephen Moore
Working for Industry with technical experience

Amy Spann, PE
Registered Professional Engineer

Nicholas Ramos
Conservation Interest

Larry Waters
County Mayor

Jimmy West
Commissioner's Designee, Dept. of Economic
and Community Development

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Air Pollution Control Board on 05/10/2023, and is in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:
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Signature:

Name of Officer: Michelle W. Owenby

Title of Officer: Technical Secretary

Agency/Board/Commission: _ Air Pollution Control Board

Rule Chapter Number(s): 0400-30-39 and 1200-03-07

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.

; “ = Jonathan Skrmetti
Attorney General and Reporter
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Public Hearing Comments
One copy of a document that satisfies T.C.A. § 4-5-222 must accompany the filing.

The federal requirements for adopting a state 111(d) plan include EPA review and state response to EPA
comments. The proposed state 111(d) plan was introduced at the same public hearing as this rulemaking. To
comply with the federal requirements and T.C.A. § 4-5-222, EPA’s comments towards the proposed state 111(d)
plan and this rulemaking will be addressed in tandem. All comments were submitted by U.S. EPA.

1. Comment: The cover letter of Tennessee’s pre-hearing submittal states that this submittal is a “prehearing
draft copy of Tennessee’s Clean Air Act §111(d) Plan submittal for compliance with 40 C.F.R. Part
60 Subpart Cf [and that] Tennessee proposes to comply with Subpart Cf by incorporating the
equivalent federal plan (40 C.F.R. Part 62 Subpart OOO) by reference.” However, one of the newly
proposed rules — Regulation 0400-30-39-.03(1)(a)1 — states that “Administrator’ means the
Technical Secretary of the Tennessee Air Pollution Control Board in those cases for which authority
to implement and enforce provisions of the rule have been delegated to the State of Tennessee.
Otherwise, ‘Administrator’ means the Administrator of the United States Environmental Protection
Agency.” (Emphasis added). Because this particular rule discusses delegation, it is unclear if
Tennessee is intending to request delegation of the Federal Plan or is intending to submit its own
Section 111(d) plan based upon the Federal Plan as stated in the prehearing submittal cover letter.
For the remainder of EPA’'s comments, EPA will assume that Tennessee is intending to submit its
own plan under Section 111(d).

Response: Tennessee is submitting a 111(d) plan and not a delegation request. The “delegation” language to
which EPA refers is included in Rule 0400-30-39-.03(1)(a)1, and this language reflects EPA’s own
language in 40 C.F.R. § 62.16710(b) (“The following authorities will not be delegated to state, local,
or tribal agencies”). Tennessee has revised the language of Rule 0400-30-39-.03(1)(a)1 (see
response to comment #2) to remove the reference to delegation.

2. Comment: Tennessee’s pre-hearing plan proposes to adopt a new rule that states, in part, the following:

o “All facilities subject to this paragraph shall comply with the provisions of 40 C.F.R. Part 62
Subpart OO0, §§ 62.16710 through 62.16730.”

e “The provisions of 40 C.F.R. Part 62 Subpart OOO (Federal Plan Requirements for Municipal
Solid Waste Landfills That Commenced Construction On or Before July 17, 2014, and Have
Not Been Modified or Reconstructed Since July 17, 2014), as published in the July 1, 2022,
edition of the Code of Federal Regulations, are hereby adopted by reference.”

While EPA believes as a general matter that adopting by reference the substantive requirements
applicable to sources within 40 C.F.R. Part 62 Subpart OOO (hereafter “Federal Plan”) into
Tennessee’s regulations could form the basis of an approvable Subpart Cf plan, Tennessee’s
proposed blanket adoption of this rule presents two categories of concerns that should be
addressed before submitting the plan to EPA.

First, there are certain provisions within the Federal Plan that explicitly cannot be delegated to
states. See generally 40 C.F.R. § 62.16710(b). Adoption of provisions of the type discussed in 40
C.F.R. § 62.16710(b) could render the plan unapprovable by EPA. While EPA recognizes that
Tennessee appears to not be seeking delegation of the Federal Plan and is instead proposing to
submit a state plan based on the Federal Plan, many of the same limitations on the scope of
delegation of the Federal Plan nonetheless still apply. For example, 40 C.F.R. § 62.16718(a)(5) —
which allows EPA to approve alternative NMOC concentration monitoring approaches and is a
provision that Tennessee is proposing to adopt by reference — cannot be delegated to states under
40 C.F.R. § 62.16710(b). Likewise, EPA does not believe that it could approve this type of
provision in Tennessee’s Section 111(d) state plan because it would provide substantial discretion
to TDEC to approve “other methods to determine the NMOC concentration or a site-specific
methane generation rate constant as an alternative...” One possible approach to address this
comment would be for TDEC to adopt by reference 40 C.F.R. Part 62 Subpart OOO, except for
any provisions of the types referenced in 40 C.F.R. § 62.16710(b).
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Response:

3. Comment:

Response:

4. Comment:

Response:

5. Comment:

Response:

Second, there are certain other provisions within 40 C.F.R. Part 62 Subpart OOO that may be
problematic to adopt by reference in full. Examples of such provisions include:

§ 62.16710(b) (this provision lists authorities that cannot be delegated by EPA)

§ 62.16711(b) (this provision uses the phrase “EPA-approved”)

§ 62.16712(a)(5) (this provision uses the phrase “EPA-approved”)

§ 62.16718(a)(5) (this provision discusses approval of alternative methods to determine NMOC
concentration)

o §62.16724 (these provisions contain reporting guidelines that reference EPA and certain

e EPA reporting systems, such as the Central Data Exchange)

Tennessee revised the definition of “Administrator” in Rule 0400-30-39-.03(1)(a)1 as follows to
address EPA’s concerns:

"Administrator" means the Technical Secretary of the Tennessee Air Pollution Control Board,
except that with respect to 40 C.F.R. §§ 62.16710(b) (and the specific authorities enumerated
therein), 62.16711(b), 62.16712(a)(5), 62.16718(a)(5), and 62.16724, “Administrator’” means the
Administrator of the United States Environmental Protection Agency or the Administrator's
authorized representative.

Incorporations by reference frequently capture provisions for which authority is not delegated to the
state or local agency, and there is no reason to exclude the specific provisions enumerated by EPA
from the final rule.

EPA recommends that TDEC consider adding language to the narrative which informs
reviewers/users that until a state plan is approved, EPA is required to administer the Federal Plan
within Tennessee. Related to this topic, EPA additionally recommends including language in the
narrative indicating whether and how the state intends to incorporate any EPA determinations
undertaken during the course of implementing the Federal Plan. Alternatively, TDEC may choose
to address this issue on a case-by-case basis for each individual facility.

EPA’s requested language was added to the table of 111(d) plan requirements, which was
separately the subject of a public hearing on December 6, 2022. Regarding EPA’s related issue
(EPA determinations undertaken during the course of implementing the Federal Plan), any such
requirements will be addressed on a case-by-case basis for each individual facility.

Page 12, Rule 0400-30-39-.03(1)(d) states “[flor any facility subject to this paragraph, compliance
with 40 C.F.R. Part 62 Subpart OO0, as adopted herein, ensures compliance with the requirements
codified in 40 C.F.R. Part 60 Subparts Cc, Cf, and WWW.” At the same time, Tennessee proposes
to repeal Rules 1200-03-07-.07(7) and 1200-03-07-07(9), which implement the Ilandfill
requirements established by 40 C.F.R. Part 60 Subpart WWW (Standards of Performance for
Municipal Solid Waste Landfills) and 40 C.F.R. Part 60 Subpart Cc (Emission Guidelines and
Compliance Times for Municipal Solid Waste Landfills). EPA recommends removing the proposed
language in Rule 0400-30-39-.03(1)(d) because this language may have unintended
consequences. For example, portions of 40 C.F.R. Part 62 Subpart OOO regarding certain legacy
landfills allow for compliance with aspects of the Federal Plan through compliance with portions of
40 C.F.R. Part 60, Subpart WWW; Subpart GGG of 40 C.F.R. Part 62; or a state plan implementing
40 C.F.R. Part 60, Subpart Cc. Rule 0400-30-39-.03(1)(d) appears to propose the inverse here.

The proposed language of Rule 0400-30-39-.03(1)(d) was removed from the final rule. EPA’s
revision to 40 C.F.R. § 60.750(d)(1) states that municipal solid waste landfills must continue to
comply with Subpart WWW until they become subject to the more stringent requirements in an
approved and effective state or federal plan that implements 40 C.F.R. Part 60 Subpart Cf. This
EPA revision accomplishes the intent and purpose of the deleted language.

Appendix F provides a list of affected Municipal Solid Waste Landfills, but the list appears to include
certain modified landfills subject to NSPS XXX as applicable to the Federal Plan requirements.
Please consider removing 40 C.F.R. Part 60 Subpart XXX landfills from the 111(d) State Plan.

NSPS XXX landfills will be removed from the final plan.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

This rule is federally mandated and substantially codifies existing state or federal law, as follows.

Section 111(d) of the Clean Air Act requires the Administrator of the U. S. EPA to prescribe regulations under
which each state must submit plans establishing standards for any stationary source category subject to Section
111 of the federal act for any existing source. Section 111(d)(2) grants the Administrator the authority to
prescribe a federal plan that applies if any state fails to submit a satisfactory plan.

40 C.F.R. Part 60 Subpart Cf establishes EPA’s state plan requirements for municipal solid waste landfills, and
40 C.F.R. Part 62 Subpart OOO specifies equivalent federal plan requirements.

The federal plan, which is implemented and enforced directly by EPA, applies if Tennessee fails to submit a
state plan.

This rule satisfies the requirements of 40 C.F.R. Part 60 Subpart Cf. Tennessee satisfied this requirement by
adopting the language of 40 C.F.R. Part 62 Subpart OOO, because the federal plan language removes the
requirement for existing landfills to resubmit certain reports (i.e., the federal plan language is slightly less
burdensome than the state plan language).

Pursuant to T.C.A. § 4-5-404, a regulatory flexibility analysis is not required.

SS-7039 (November 2022) 7 RDA 1693



Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228, “On any rule and regulation proposed to be promulgated, the
proposing agency shall state in a simple declarative sentence, without additional comments on the merits or the
policy of the rule or regulation, whether the rule or regulation may have a projected financial impact on local
governments. The statement shall describe the financial impact in terms of increase in expenditures or decrease
in revenues.”

The Board anticipates that this rule will not result in an increase in expenditures or a decrease in revenues for
local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This rulemaking amends Chapter 0400-30-39 to add new Rule 0400-30-39-.03 to include compliance
requirements for municipal solid waste landfills, as codified in 40 C.F.R. Part 62 Subpart OOO. This rulemaking
also amends paragraphs (7) and (9) of Rule 1200-03-07-.07 to remove corresponding, but outdated, landfill
requirements.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

This rule is federally mandated and substantially codifies existing state or federal law, as follows.

e Section 111(d) of the Clean Air Act requires the Administrator of the U. S. EPA to prescribe regulations
under which each state must submit plans establishing standards for any stationary source category
subject to Section 111 of the federal act for any existing source. Section 111(d)(2) grants the Administrator
the authority to prescribe a federal plan that applies if any state fails to submit a satisfactory plan.

e 40 C.F.R. Part 60 Subpart Cf establishes EPA’s state plan requirements for municipal solid waste landfills,
and 40 C.F.R. Part 62 Subpart OOO specifies equivalent federal plan requirements.

o The federal plan, which is implemented and enforced directly by EPA, applies if Tennessee fails to submit
a state plan.

This rule satisfies the requirements of 40 C.F.R. Part 60 Subpart Cf. Tennessee satisfied this requirement by
adopting the language of 40 C.F.R. Part 62 Subpart OOO, because the federal plan language removes the
requirement for existing landfills to resubmit certain reports (i.e., the federal plan language is slightly less
burdensome than the state plan language).

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Persons, organizations, corporations, or governmental entities most directly affected by this rulemaking are the
following facilities:

Dyersburg City Landfill (Dyer County); Jefferson County Landfill (Jefferson County); Jere Kirk Disposal (Dyer
County); Lauderdale County Landfill (Lauderdale County); Pickett County Landfill (Pickett County); Sevier Solid
Waste, Inc. (Sevier County); Carter Valley Landfill (Hawkins County); Middle Point Landfill (Rutherford County);
North Shelby Landfill (Shelby County); South Shelby Landfill (Shelby County); Matlock Bend Landfill (Loudon
County); Rhea County Landfill (Rhea County); Alcoa-Maryville-Blount County Landfill (Blount County); Volunteer
Regional Landfill (Scott County); Chestnut Ridge Landfill (Anderson County); West Camden Sanitary Landfill
(Benton County); Iris Glen Environmental Center (Washington County); Bradley County Landfill (Bradley County);
Northwest Tennessee Landfill (Obion County); Waste Service of Decatur, LLC-Decatur County Landfill (Decatur
County); City of Chattanooga Birchwood Landfill (Hamilton County); Jackson Madison County Landfill (Madison
County); McMinn County Landfill (McMinn County); and Marion County Landfill (Marion County).

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

The Board is not aware of any opinions of the Attorney General and Reporter or any judicial ruling that directly
relates to the rule or the necessity to promulgate the rule.

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
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percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The Board anticipates that this rule will not result in an increase in expenditures or a decrease in revenues for
state or local governments.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Jimmy Johnston

Division of Air Pollution Control

William R. Snodgrass Tennessee Tower
312 Rosa L. Parks Avenue, 15th Floor
Nashville, Tennessee 37243
James.Johnston@tn.gov

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Blair Beaty
Legislative Director
Office of General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Office of General Counsel

Tennessee Department of Environment and Conservation
William R. Snodgrass Tennessee Tower

312 Rosa L. Parks Avenue, 2nd Floor

Nashville, Tennessee 37243

(615) 253-5339

Blair.Beaty@tn.gov

() Any additional information relevant to the rule proposed for continuation that the committee requests.

(1) A description of the action proposed, the purpose of the action, the legal authority for the action and the
plan for implementing the action.

This rulemaking establishes a state plan for compliance requirements for municipal solid waste landfills
constructed, modified, or reconstructed on or before July 17, 2014. This rule was adopted in response to
40 C.F.R. Part 60, Subpart Cf, which requires states to establish such plans. This rule is adopted pursuant
to T.C.A. §§ 4-5-201 to -231 and 68-201-101 to -121.

(2) A determination that the action is the least-cost method for achieving the stated purpose.

This action is the least-costly method for achieving the intent and purpose of the regulation because it
complies with the requirements established by 40 C.F.R. Part 60 Subpart Cf without imposing additional
costs. Furthermore, by adopting the provisions of 40 C.F.R. Part 62 Subpart OOO, this rule removes
certain redundancies in notification and reporting that would otherwise apply.

(3) A comparison of the cost-benefit relation of the action to nonaction.

The Board has determined that there is no cost-benefit relation of this rulemaking action compared to
nonaction, because if no action is taken on this rule, affected landfills will still be required to comply with
40 C.F.R. Part 62 Subpart OOO. The difference in action and nonaction at the state level is that the rule
would be implemented and enforced directly by U. S. EPA if this rule is not adopted at the state level.

(4) A determination that the action represents the most efficient allocation of public and private resources.

The Board has determined that this rule represents the most efficient allocation of public and private
resources because implementation and enforcement at the state level is likely to be more efficient than
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(5)

(6)

(8)

©)

implementation by U. S. EPA. Similarly, the Board believes that regulated entities will allocate their own
resources more efficiently by dealing with the Division of Air Pollution Control rather than with U. S. EPA.

A determination of the effect of the action on competition.

The Board has determined that this rule will have no effect on competition, because all landfills will be
subject to the same requirements. As noted above, these requirements would be implemented and
enforced directly by U. S. EPA if this rule is not adopted at the state level.

A determination of the effect of the action on the cost of living in the geographical area in which the
action would occur.

The Board has determined that this rule will not affect the cost of living in the geographical area in which
the action would occur.

A determination of the effect of the action on employment in the geographical area in which the action
would occur.

The Board has determined that this rule will not affect employment in the geographical area in which the
action would occur.

The source of revenue to be used for the action.
The action would be funded primarily through Title V fees.

A conclusion as to the economic impact upon all persons substantially affected by the action, including
an analysis containing a description as to which persons will bear the costs of the action and which
persons will benefit directly and indirectly from the action.

The Board has determined that this rule will not have a substantial economic impact upon the persons
substantially affected by this action. The costs associated with this rule will be borne by municipal solid
waste landfills constructed, modified, or reconstructed on or before July 17, 2014. EPA (see 81 FR
59313, Aug. 29, 2016) estimates that surrounding communities will significantly benefit from reduction in
emissions of nonmethane organic carbon and methane emissions from landfills.
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Chapter 0400-30-39
Standards of Performance for New Stationary Sources

New Rule

Chapter 0400-30-39 Standards of Performance for New Stationary Sources is amended by adding a new rule to
read as follows:

0400-30-39-.03 Emission Guidelines and Compliance Times for Municipal Solid Waste Landfills

(1) Each municipal solid waste landfill for which construction, reconstruction, or modification was commenced
on or before July 17, 2014, that has accepted waste at any time since November 8, 1987, or has additional
design capacity available for future waste deposition, shall satisfy the following standards and requirements:

(a) For the purpose of this paragraph, the definitions listed in 40 C.F.R. Part 62 Subpart OOO, §
60.16730 (2022) apply, except as follows:

1. "Administrator" means the Technical Secretary of the Tennessee Air Pollution Control
Board, except that with respect to 40 C.F.R. §§ 62.16710(b) (and the specific authorities
enumerated therein), 62.16711(b), 62.16712(a)(5), 62.16718(a)(5), and 62.16724
“Administrator” means the Administrator of the United States Environmental Protection
Agency or the Administrator’s authorized representative.

2. “State” means the State of Tennessee.

(b) All facilities subject to this paragraph shall comply with the provisions of 40 C.F.R. Part 62 Subpart
000, §§ 62.16710 through 62.16730 (2022).

(c) The provisions of 40 C.F.R. Part 62 Subpart OOO (Federal Plan Requirements for Municipal Solid
Waste Landfills That Commenced Construction On or Before July 17, 2014; and Have Not Been
Modified or Reconstructed Since July 17, 2014), as published in the July 1, 2022, edition of the
Code of Federal Regulations, are hereby adopted by reference. If the definitions in 40 C.F.R. Part
62 Subpart OOO, as incorporated, conflict with the definitions in subparagraph (a) of this
paragraph, the definitions in subparagraph (a) of this paragraph shall apply.

Authority: T.C.A. §§ 4-5-201 et seq. and 68-201-101 et seq.

Chapter 1200-03-07
Process Emission Standards

Amendments

Paragraph (7) of Rule 1200-03-07-.07 General Provisions and Applicability for Process Gaseous Emission
Standards is amended by deleting it in its entirety and substituting instead the following:

(7) Reserved. (See Rule 0400-30-39-.03.) Each—municipal-solid—wastelandfillfor—which—construction;
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Authority: T.C.A. §§ 4-5-201 et seq. and 68-201-101 et seq.

Paragraph (9) of Rule 1200-03-07-.07 General Provisions and Applicability for Process Gaseous Emission
Standards is amended by deleting it in its entirety and substituting instead the following:

(9) Reserved. (See Rule 0400-30-39-.03.)
Mlocto-Landille
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Authority: T.C.A. §§ 4-5-201 et seq. and 68-201-101 et seq.
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* If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member

Aye

No

Abstain

Absent

Signature
(if required)

Dr. Ronné Adkins
Commissioner's Designee, Dept. of
Environment and Conservation

Dr. John Benitez
Licensed Physician with experience in health
effects of air pollutants

Dr. Joshua Fu
Involved with Institution of Higher Learning on
air pollution evaluation and control

Mike Haverstick
Working in management in Private
Manufacturing

Dr. Shawn A. Hawkins
Working in field related to Agriculture or
Conservation

Richard Holland
Working for Industry with technical experience

Caitlin Roberts Jennings
Small Generator of Air Pollution representing
Automotive Interests

Dr. Chunrong Jia
Environmental Interests

Ken Moore
Working in Municipal Government

Stephen Moore
Working for Industry with technical experience

Amy Spann, PE
Registered Professional Engineer

Nicholas Ramos
Conservation Interest

Larry Waters
County Mayor

Jimmy West
Commissioner's Designee, Dept. of Economic
and Community Development

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Air Pollution Control Board on 05/10/2023, and is in compliance with the provisions of T.C.A. § 4-5-222.

| further certify the following:
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Notice of Rulemaking Hearing filed with the Department of State on:

Rulemaking Hearing(s) Conducted on: (add more dates). 12/06/2022

Date: May 17, 2023

Signature:

Name of Officer: Michelle W. Owenby

Title of Officer: Technical Secretary

Agency/Board/Commission:  Air Pollution Control Board

Rule Chapter Number(s):  0400-30-39 and 1200-03-07

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the

State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.

Jonathan Skrmetti
Attorney General and Reporter

Date
Department of State Use Only

Filed with the Department of State on:

Effective on:

Tre Hargett
Secretary of State
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Public Hearing Comments
One copy of a document that satisfies T.C.A. § 4-5-222 must accompany the filing.

The federal requirements for adopting a state 111(d) plan include EPA review and state response to EPA
comments. The proposed state 111(d) plan was introduced at the same public hearing as this rulemaking. To
comply with the federal requirements and T.C.A. § 4-5-222, EPA’s comments towards the proposed state 111(d)
plan and this rulemaking will be addressed in tandem. All comments were submitted by U.S. EPA.

1. Comment: The cover letter of Tennessee’s pre-hearing submittal states that this submittal is a “prehearing
draft copy of Tennessee’s Clean Air Act §111(d) Plan submittal for compliance with 40 C.F.R. Part
60 Subpart Cf [and that] Tennessee proposes to comply with Subpart Cf by incorporating the
equivalent federal plan (40 C.F.R. Part 62 Subpart OOO) by reference.” However, one of the newly
proposed rules — Regulation 0400-30-39-.03(1)(a)1 — states that “Administrator’ means the
Technical Secretary of the Tennessee Air Pollution Control Board in those cases for which authority
to implement and enforce provisions of the rule have been delegated to the State of Tennessee.
Otherwise, ‘Administrator’ means the Administrator of the United States Environmental Protection
Agency.” (Emphasis added). Because this particular rule discusses delegation, it is unclear if
Tennessee is intending to request delegation of the Federal Plan or is intending to submit its own
Section 111(d) plan based upon the Federal Plan as stated in the prehearing submittal cover letter.
For the remainder of EPA’'s comments, EPA will assume that Tennessee is intending to submit its
own plan under Section 111(d).

Response: Tennessee is submitting a 111(d) plan and not a delegation request. The “delegation” language to
which EPA refers is included in Rule 0400-30-39-.03(1)(a)1, and this language reflects EPA’s own
language in 40 C.F.R. § 62.16710(b) (“The following authorities will not be delegated to state, local,
or tribal agencies”). Tennessee has revised the language of Rule 0400-30-39-.03(1)(a)1 (see
response to comment #2) to remove the reference to delegation.

2. Comment: Tennessee’s pre-hearing plan proposes to adopt a new rule that states, in part, the following:

o “All facilities subject to this paragraph shall comply with the provisions of 40 C.F.R. Part 62
Subpart OO0, §§ 62.16710 through 62.16730.”

e “The provisions of 40 C.F.R. Part 62 Subpart OOO (Federal Plan Requirements for Municipal
Solid Waste Landfills That Commenced Construction On or Before July 17, 2014, and Have
Not Been Modified or Reconstructed Since July 17, 2014), as published in the July 1, 2022,
edition of the Code of Federal Regulations, are hereby adopted by reference.”

While EPA believes as a general matter that adopting by reference the substantive requirements
applicable to sources within 40 C.F.R. Part 62 Subpart OOO (hereafter “Federal Plan”) into
Tennessee’s regulations could form the basis of an approvable Subpart Cf plan, Tennessee’s
proposed blanket adoption of this rule presents two categories of concerns that should be
addressed before submitting the plan to EPA.

First, there are certain provisions within the Federal Plan that explicitly cannot be delegated to
states. See generally 40 C.F.R. § 62.16710(b). Adoption of provisions of the type discussed in 40
C.F.R. § 62.16710(b) could render the plan unapprovable by EPA. While EPA recognizes that
Tennessee appears to not be seeking delegation of the Federal Plan and is instead proposing to
submit a state plan based on the Federal Plan, many of the same limitations on the scope of
delegation of the Federal Plan nonetheless still apply. For example, 40 C.F.R. § 62.16718(a)(5) —
which allows EPA to approve alternative NMOC concentration monitoring approaches and is a
provision that Tennessee is proposing to adopt by reference — cannot be delegated to states under
40 C.F.R. § 62.16710(b). Likewise, EPA does not believe that it could approve this type of
provision in Tennessee’s Section 111(d) state plan because it would provide substantial discretion
to TDEC to approve “other methods to determine the NMOC concentration or a site-specific
methane generation rate constant as an alternative...” One possible approach to address this
comment would be for TDEC to adopt by reference 40 C.F.R. Part 62 Subpart OOO, except for
any provisions of the types referenced in 40 C.F.R. § 62.16710(b).

SS-7039 (November 2022) 26 RDA 1693



Response:

3. Comment:

Response:

4. Comment:

Response:

5. Comment:

Response:

Second, there are certain other provisions within 40 C.F.R. Part 62 Subpart OOO that may be
problematic to adopt by reference in full. Examples of such provisions include:

§ 62.16710(b) (this provision lists authorities that cannot be delegated by EPA)

§ 62.16711(b) (this provision uses the phrase “EPA-approved”)

§ 62.16712(a)(5) (this provision uses the phrase “EPA-approved”)

§ 62.16718(a)(5) (this provision discusses approval of alternative methods to determine NMOC
concentration)

o §62.16724 (these provisions contain reporting guidelines that reference EPA and certain

e EPA reporting systems, such as the Central Data Exchange)

Tennessee revised the definition of “Administrator” in Rule 0400-30-39-.03(1)(a)1 as follows to
address EPA’s concerns:

"Administrator" means the Technical Secretary of the Tennessee Air Pollution Control Board,
except that with respect to 40 C.F.R. §§ 62.16710(b) (and the specific authorities enumerated
therein), 62.16711(b), 62.16712(a)(5), 62.16718(a)(5), and 62.16724, “Administrator’” means the
Administrator of the United States Environmental Protection Agency or the Administrator's
authorized representative.

Incorporations by reference frequently capture provisions for which authority is not delegated to the
state or local agency, and there is no reason to exclude the specific provisions enumerated by EPA
from the final rule.

EPA recommends that TDEC consider adding language to the narrative which informs
reviewers/users that until a state plan is approved, EPA is required to administer the Federal Plan
within Tennessee. Related to this topic, EPA additionally recommends including language in the
narrative indicating whether and how the state intends to incorporate any EPA determinations
undertaken during the course of implementing the Federal Plan. Alternatively, TDEC may choose
to address this issue on a case-by-case basis for each individual facility.

EPA’s requested language was added to the table of 111(d) plan requirements, which was
separately the subject of a public hearing on December 6, 2022. Regarding EPA’s related issue
(EPA determinations undertaken during the course of implementing the Federal Plan), any such
requirements will be addressed on a case-by-case basis for each individual facility.

Page 12, Rule 0400-30-39-.03(1)(d) states “[flor any facility subject to this paragraph, compliance
with 40 C.F.R. Part 62 Subpart OO0, as adopted herein, ensures compliance with the requirements
codified in 40 C.F.R. Part 60 Subparts Cc, Cf, and WWW.” At the same time, Tennessee proposes
to repeal Rules 1200-03-07-.07(7) and 1200-03-07-07(9), which implement the Ilandfill
requirements established by 40 C.F.R. Part 60 Subpart WWW (Standards of Performance for
Municipal Solid Waste Landfills) and 40 C.F.R. Part 60 Subpart Cc (Emission Guidelines and
Compliance Times for Municipal Solid Waste Landfills). EPA recommends removing the proposed
language in Rule 0400-30-39-.03(1)(d) because this language may have unintended
consequences. For example, portions of 40 C.F.R. Part 62 Subpart OOO regarding certain legacy
landfills allow for compliance with aspects of the Federal Plan through compliance with portions of
40 C.F.R. Part 60, Subpart WWW; Subpart GGG of 40 C.F.R. Part 62; or a state plan implementing
40 C.F.R. Part 60, Subpart Cc. Rule 0400-30-39-.03(1)(d) appears to propose the inverse here.

The proposed language of Rule 0400-30-39-.03(1)(d) was removed from the final rule. EPA’s
revision to 40 C.F.R. § 60.750(d)(1) states that municipal solid waste landfills must continue to
comply with Subpart WWW until they become subject to the more stringent requirements in an
approved and effective state or federal plan that implements 40 C.F.R. Part 60 Subpart Cf. This
EPA revision accomplishes the intent and purpose of the deleted language.

Appendix F provides a list of affected Municipal Solid Waste Landfills, but the list appears to include
certain modified landfills subject to NSPS XXX as applicable to the Federal Plan requirements.
Please consider removing 40 C.F.R. Part 60 Subpart XXX landfills from the 111(d) State Plan.

NSPS XXX landfills will be removed from the final plan.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

This rule is federally mandated and substantially codifies existing state or federal law, as follows.

Section 111(d) of the Clean Air Act requires the Administrator of the U. S. EPA to prescribe regulations under
which each state must submit plans establishing standards for any stationary source category subject to Section
111 of the federal act for any existing source. Section 111(d)(2) grants the Administrator the authority to
prescribe a federal plan that applies if any state fails to submit a satisfactory plan.

40 C.F.R. Part 60 Subpart Cf establishes EPA’s state plan requirements for municipal solid waste landfills, and
40 C.F.R. Part 62 Subpart OOO specifies equivalent federal plan requirements.

The federal plan, which is implemented and enforced directly by EPA, applies if Tennessee fails to submit a
state plan.

This rule satisfies the requirements of 40 C.F.R. Part 60 Subpart Cf. Tennessee satisfied this requirement by
adopting the language of 40 C.F.R. Part 62 Subpart OOO, because the federal plan language removes the
requirement for existing landfills to resubmit certain reports (i.e., the federal plan language is slightly less
burdensome than the state plan language).

Pursuant to T.C.A. § 4-5-404, a regulatory flexibility analysis is not required.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228, “On any rule and regulation proposed to be promulgated, the
proposing agency shall state in a simple declarative sentence, without additional comments on the merits or the
policy of the rule or regulation, whether the rule or regulation may have a projected financial impact on local
governments. The statement shall describe the financial impact in terms of increase in expenditures or decrease
in revenues.”

The Board anticipates that this rule will not result in an increase in expenditures or a decrease in revenues for
local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This rulemaking amends Chapter 0400-30-39 to add new Rule 0400-30-39-.03 to include compliance
requirements for municipal solid waste landfills, as codified in 40 C.F.R. Part 62 Subpart OOO. This rulemaking
also amends paragraphs (7) and (9) of Rule 1200-03-07-.07 to remove corresponding, but outdated, landfill
requirements.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

This rule is federally mandated and substantially codifies existing state or federal law, as follows.

e Section 111(d) of the Clean Air Act requires the Administrator of the U. S. EPA to prescribe regulations
under which each state must submit plans establishing standards for any stationary source category
subject to Section 111 of the federal act for any existing source. Section 111(d)(2) grants the Administrator
the authority to prescribe a federal plan that applies if any state fails to submit a satisfactory plan.

e 40 C.F.R. Part 60 Subpart Cf establishes EPA’s state plan requirements for municipal solid waste landfills,
and 40 C.F.R. Part 62 Subpart OOO specifies equivalent federal plan requirements.

o The federal plan, which is implemented and enforced directly by EPA, applies if Tennessee fails to submit
a state plan.

This rule satisfies the requirements of 40 C.F.R. Part 60 Subpart Cf. Tennessee satisfied this requirement by
adopting the language of 40 C.F.R. Part 62 Subpart OOO, because the federal plan language removes the
requirement for existing landfills to resubmit certain reports (i.e., the federal plan language is slightly less
burdensome than the state plan language).

(C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

Persons, organizations, corporations, or governmental entities most directly affected by this rulemaking are the
following facilities:

Dyersburg City Landfill (Dyer County); Jefferson County Landfill (Jefferson County); Jere Kirk Disposal (Dyer
County); Lauderdale County Landfill (Lauderdale County); Pickett County Landfill (Pickett County); Sevier Solid
Waste, Inc. (Sevier County); Carter Valley Landfill (Hawkins County); Middle Point Landfill (Rutherford County);
North Shelby Landfill (Shelby County); South Shelby Landfill (Shelby County); Matlock Bend Landfill (Loudon
County); Rhea County Landfill (Rhea County); Alcoa-Maryville-Blount County Landfill (Blount County); Volunteer
Regional Landfill (Scott County); Chestnut Ridge Landfill (Anderson County); West Camden Sanitary Landfill
(Benton County); Iris Glen Environmental Center (Washington County); Bradley County Landfill (Bradley County);
Northwest Tennessee Landfill (Obion County); Waste Service of Decatur, LLC-Decatur County Landfill (Decatur
County); City of Chattanooga Birchwood Landfill (Hamilton County); Jackson Madison County Landfill (Madison
County); McMinn County Landfill (McMinn County); and Marion County Landfill (Marion County).

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

The Board is not aware of any opinions of the Attorney General and Reporter or any judicial ruling that directly
relates to the rule or the necessity to promulgate the rule.

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
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percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The Board anticipates that this rule will not result in an increase in expenditures or a decrease in revenues for
state or local governments.

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Jimmy Johnston

Division of Air Pollution Control

William R. Snodgrass Tennessee Tower
312 Rosa L. Parks Avenue, 15th Floor
Nashville, Tennessee 37243
James.Johnston@tn.gov

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Blair Beaty
Legislative Director
Office of General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Office of General Counsel

Tennessee Department of Environment and Conservation
William R. Snodgrass Tennessee Tower

312 Rosa L. Parks Avenue, 2nd Floor

Nashville, Tennessee 37243

(615) 253-5339

Blair.Beaty@tn.gov

() Any additional information relevant to the rule proposed for continuation that the committee requests.

(1) A description of the action proposed, the purpose of the action, the legal authority for the action and the
plan for implementing the action.

This rulemaking establishes a state plan for compliance requirements for municipal solid waste landfills
constructed, modified, or reconstructed on or before July 17, 2014. This rule was adopted in response to
40 C.F.R. Part 60, Subpart Cf, which requires states to establish such plans. This rule is adopted pursuant
to T.C.A. §§ 4-5-201 to -231 and 68-201-101 to -121.

(2) A determination that the action is the least-cost method for achieving the stated purpose.

This action is the least-costly method for achieving the intent and purpose of the regulation because it
complies with the requirements established by 40 C.F.R. Part 60 Subpart Cf without imposing additional
costs. Furthermore, by adopting the provisions of 40 C.F.R. Part 62 Subpart OOO, this rule removes
certain redundancies in notification and reporting that would otherwise apply.

(3) A comparison of the cost-benefit relation of the action to nonaction.

The Board has determined that there is no cost-benefit relation of this rulemaking action compared to
nonaction, because if no action is taken on this rule, affected landfills will still be required to comply with
40 C.F.R. Part 62 Subpart OOO. The difference in action and nonaction at the state level is that the rule
would be implemented and enforced directly by U. S. EPA if this rule is not adopted at the state level.

(4) A determination that the action represents the most efficient allocation of public and private resources.

The Board has determined that this rule represents the most efficient allocation of public and private
resources because implementation and enforcement at the state level is likely to be more efficient than
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(5)

(6)

(8)

©)

implementation by U. S. EPA. Similarly, the Board believes that regulated entities will allocate their own
resources more efficiently by dealing with the Division of Air Pollution Control rather than with U. S. EPA.

A determination of the effect of the action on competition.

The Board has determined that this rule will have no effect on competition, because all landfills will be
subject to the same requirements. As noted above, these requirements would be implemented and
enforced directly by U. S. EPA if this rule is not adopted at the state level.

A determination of the effect of the action on the cost of living in the geographical area in which the
action would occur.

The Board has determined that this rule will not affect the cost of living in the geographical area in which
the action would occur.

A determination of the effect of the action on employment in the geographical area in which the action
would occur.

The Board has determined that this rule will not affect employment in the geographical area in which the
action would occur.

The source of revenue to be used for the action.
The action would be funded primarily through Title V fees.

A conclusion as to the economic impact upon all persons substantially affected by the action, including
an analysis containing a description as to which persons will bear the costs of the action and which
persons will benefit directly and indirectly from the action.

The Board has determined that this rule will not have a substantial economic impact upon the persons
substantially affected by this action. The costs associated with this rule will be borne by municipal solid
waste landfills constructed, modified, or reconstructed on or before July 17, 2014. EPA (see 81 FR
59313, Aug. 29, 2016) estimates that surrounding communities will significantly benefit from reduction in
emissions of nonmethane organic carbon and methane emissions from landfills.
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