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Chapter 0780-01 -86
Suitability in Ann uity Transactions
Chapter 0780-01-86 Suitability in Annuity Transactions is amended by deleting the current language of the Chapter
in its entirety and replacing it with the language below:
Table of Contents
0780-01 -86-.01
0780-01 -86-. 02
0780-01-86-.03
0780-01 -86-.04
0780-01-86-.05
0780-01 -86-. 06
0780-01 -86-. 07
0780-01 -86-. 08
0780-01-86-. 09

Purpose
Scope
Authority
Exemptions
Definitions
Duties of Insurers and Insurance Producers
Insurance Producer Training
Compliance Mitigation; Penalties
Recordkeeping

Rule 0780-01 -86-.01 Purpose.
(1)

The purpose of this Chapter is to require insurers to establish a system to supervise recommendations
and to set forth standards and procedures for recommendations to consumers that result in transactions
involving annuity products so that the insurance needs and financial objectives of consumers at the time
of the transaction are appropriately addressed.

(2)

Nothing herein shall be construed to create or imply a private cause of action for a violation of this
Chapter.

Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq., 56-8-104(15), 56-8-107,
and 56-8-110.
Rule 0780-01-86-.02 Scope.
This Chapter shall apply to any recommendation to purchase, exchange or replace an annuity made to a
consumer by an insurance producer, or an insurer where no producer is involved, that results in the purchase,
exchange or replacement recommended.
Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq., 56-8-104(15), 56-8-107,
and 56-8-110.
Rule 0780-01-86-.03 Authority.
This Chapter is issued under the authority of T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112(a), 56-6-112(d),
56-6-124(a), and 56-8-101 et seq.
Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq., 56-8-104(15), 56-8-107,
and 56-8-110.
Rule 0780-01-86-.04 Exemptions.
Unless otherwise specifically included, this Chapter shall not apply to transactions involving:
(1)

Direct response solicitations where there is no recommendation based on information collected from the
consumer pursuant to this Chapter, or;
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(2)

Contracts used to fund:
(a)

An employee pension or welfare benefit plan that is covered by the Employee Retirement and
Income Security Act (ERISA);

(b)

A plan described by Sections 401 (a), 401 (k), 403(b), 408(k) or 408(p) of the Internal Revenue Code
(IRC), as amended, if established or maintained by an employer;

(c)

A government or church plan defined in Section 414 of the IRC, a government or church welfare
benefit plan, or a deferred compensation plan of a state or local government or tax exempt
organization under Section 457 of the IRC;

(d)

A nonqualified deferred compensation arrangement established or maintained by an employer or
plan sponsor;

(e)

Settlements of or assumptions of liabilities associated with personal injury litigation or any dispute
or claim resolution process; or

(f)

Formal prepaid funeral contracts.

Authority: T.C.A. §§ 56-2-301 , 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq., 56-8-104(15), 56-8-107,
and 56-8-110.
Rule 0780-01-86-.05 Definitions.
(1)

"Annuity" means an annuity that is an insurance product under State law that is individually solicited,
whether the product is classified as an individual or group annuity.

(2)

"Commissioner" means the Commissioner of the Tennessee Department of Commerce and Insurance.

(3)

"Continuing Education Credit" or "CE Credit" means one continuing education credit as defined in Tenn.
Comp. Rules and Regs. 0780-01-56.

(4)

"Continuing Education Provider" or "CE Provider" means an individual or entity that is approved to offer
continuing education courses pursuant to Tenn. Comp. Rules and Regs. 0780-01-56.

(5)

"FINRA" means the Financial Industry Regulatory Authority or a succeeding agency.

(6)

"Insurer" means a company required to be licensed under the laws of this state to provide insurance
products, including annuities.

(7)

"Insurance producer" means a person required to be licensed under the laws of this state to sell, solicit or
negotiate insurance, including annuities.

(8)

"Recommendation" means advice provided by an insurance producer, or an insurer where no producer is
involved, to an individual consumer that results in a purchase, exchange or replacement of an annuity in
accordance with that advice.

(9)

"Replacement" means a transaction in which a new policy or contract is to be purchased, and it is known
or should be known to the proposing producer, or to the proposing insurer if there is no producer, that by
reason of the transaction, an existing policy or contract has been or is to be:
(a)

Lapsed, forfeited, surrendered or partially surrendered, assigned to the replacing insurer or
otherwise terminated;
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(10)

(b)

Converted to reduced paid-up insurance, continued as extended term insurance, or otherwise
reduced in value by the use of nonforfeiture benefits or other policy values;

(c)

Amended so as to effect either a reduction in benefits or in the term for which coverage would
otherwise remain in force or for which benefits would be paid;

(d)

Reissued with any reduction in cash value; or

(e)

Used in a financed purchase.

"Suitability Information" means information that is reasonably appropriate to determine the suitability of a
recommendation, including the following:
(a)

Age;

(b)

Annual income;

(c)

Financial situation and needs, including the financial resources used for the funding of the annuity;

(d)

Financial experience;

(e)

Financial objectives;

(f)

Intended use of the annuity;

(g)

Financial time horizon;

(h)

Existing assets, including investment and life insurance holdings;

(i)

Liquidity needs;

U)

Liquid net worth;

(k)

Risk tolerance; and

(I)

Tax status.

Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq., 56-8-104(15), 56-8-107,
and 56-8-110.
Rule 0780-01-86-.06 Duties of Insurers and of Insurance Producers.
(1)

In recommending to a consumer the purchase of an annuity or the exchange of an annuity that results in
another insurance transaction or series of insurance transactions, the insurance producer, or the insurer
where no producer is involved, shall have reasonable grounds for believing that the recommendation is
suitable for the consumer on the basis of the facts disclosed by the consumer as to his or her investments
and other insurance products and as to his or her financial situation and needs, including the consumer's
suitability information, and that there is a reasonable basis to believe all of the following:
(a)

The consumer has been reasonably informed of various features of the annuity, such as the
potential surrender period and surrender charge, potential tax penalty if the consumer sells,
exchanges, surrenders or annuitizes the annuity, mortality and expense fees, investment advisory
fees, potential charges for and features of riders, limitations on interest returns, insurance and
investment components and market risk;
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(b)

The consumer would benefit from certain features of the annuity, such as tax-deferred growth,
annuitization or death or living benefit;

(c)

The particular annuity as a whole, the underlying subaccounts to which funds are allocated at the
time of purchase or exchange of the annuity, and riders and similar product enhancements, if any,
are suitable, and in the case of an exchange or replacement, the transaction as a whole is suitable,
for the particular consumer based on his or her suitability information; and

(d)

In the case of an exchange or replacement of an annuity, the exchange or replacement is suitable
including taking into consideration whether:
1.

The consumer will incur a surrender charge, be subject to the commencement of a new
surrender period, lose existing benefits (such as death, living or other contractual benefits),
or be subject to increased fees, investment advisory fees or charges for riders and similar
product enhancements;

2.

The consumer would benefit from product enhancements and improvements; and

3.

The consumer has had another annuity exchange or replacement and, in particular, an
exchange or replacement within the preceding thirty-six (36) months.

(2)

Prior to the execution of a purchase, exchange or replacement of an annuity resulting from a
recommendation, an insurance producer, or an insurer where no producer is involved, shall make
reasonable efforts to obtain the consumer's suitability information.

(3)

Except as permitted under paragraph (4), an insurer shall not issue an annuity recommended to a
consumer unless there is a reasonable basis to believe the annuity is suitable based on the consumer's
suitability information.

(4)

(a)

(b)

(5)

Except as provided under subparagraph (b) of this paragraph, neither an insurance producer, nor
an insurer, shall have any obligation to a consumer under paragraphs ( 1) or (3) related to any
annuity transaction if:
1.

No recommendation is made;

2.

A recommendation was made and was later found to have been prepared based on
materially inaccurate information provided by the consumer;

3.

A consumer refuses to provide relevant suitability information and the annuity transaction is
not recommended; or

4.

A consumer decides to enter into an annuity transaction that is not based on a
recommendation of the insurer or the insurance producer.

An insurer's issuance of an annuity subject to subparagraph (a) shall be reasonable under all the
circumstances actually known to the insurer at the time the annuity is issued.

An insurance producer or, where no insurance producer is involved, the responsible insurer
representative, shall at the time of sale:
(a)

Make a record of any recommendation that is subject to rule 0780-01-86-.06(1);

(b)

Obtain a customer signed statement documenting a customer's refusal to provide suitability
information, if any; and
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(6)

(c)

Obtain a customer signed statement acknowledg ing that an annuity transaction is not
recommended if a customer decides to enter into an annuity transaction that is not based on the
insurance producer's or insurer's recommendation.

(a)

An insurer shall establish a supervision system that is reasonably designed to achieve the insurer's
and its insurance producers' compliance with this regulation, including, but not limited to, the
following :

(b)

1.

The insurer shall maintain reasonable procedures to inform its insurance producers of the
requirements of this Chapter and shall incorporate the requirements of this Chapter into
relevant insurance producer training manuals;

2.

The insurer shall establish standards for insurance producer product training and shall
maintain reasonable procedures to require its insurance producers to comply with the
requirements of rule 0780-01-86-.07;

3.

The insurer shall provide product-specific training and training materials which explain all
material features of its annuity products to its insurance producers;

4.

The insurer shall maintain procedures for review of each recommendation prior to issuance
of an annuity that are designed to ensure that there is a reasonable basis to determine that
a recommendation is suitable. Such review procedures may apply a screening system for
the purpose of identifying selected transactions for additional review and may be
accomplished electronically or through other means including, but not limited to, physical
review. Such an electronic or other system may be designed to require additional review
only of those transactions identified for additional review by the selection criteria;

5.

The insurer shall maintain reasonable procedures to detect recommendations that are not
suitable. This may include, but is not limited to, confirmation of consumer suitability
information, systematic customer surveys, interviews, confirmation letters and programs of
internal monitoring . Nothing in this part prevents an insurer from complying with this part
by applying sampling procedures, or by confirming suitability information after issuance or
delivery of the annuity; and

6.

The insurer shall annually provide a report to senior management, including to the senior
manager responsible for audit functions, which details a review, with appropriate testing,
reasonably designed to determine the effectiveness of the supervision system, the
exceptions found, and corrective action taken or recommended, if any.

1.

Nothing in rule 0780-01 -86-.06(6) restricts an insurer from contracting for performance of a
function (including maintenance of procedures) required under subparagraph (a). An
insurer is responsible for taking appropriate corrective action and may be subject to
sanctions and penalties pursuant to rule 0780-01-86-.08 regardless of whether the insurer
contracts for performance of a function and regardless of the insurer's compliance with part
2. of this subparagraph.

2.

An insurer's supervision system under subparagraph (a) shall include supervision of
contractual performance under this part. This includes, but is not limited to, the following :
(i)

Monitoring and, as appropriate, conducting audits to assure that the contracted
function is properly performed; and

(ii)

Annually obtaining a certification from a senior manager who has responsibility for
the contracted function that the manager has a reasonable basis to represent, and
does represent, that the function is properly performed.
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(c)

(7)

(8)

An insurer is not required to include in its system of supervision an insurance producer's
recommendations to consumers of products other than the annuities offered by the insurer.

An insurance producer shall not dissuade, or attempt to dissuade, a consumer from:
(a)

Truthfully responding to an insurer's request for confirmation of suitability information;

(b)

Filing a complaint; or

(c)

Cooperating with the investigation of a complaint.

(a)

Sales made in compliance with FINRA requirements pertaining to suitability and supervision of
annuity transactions shall satisfy the requirements under this Chapter. This paragraph applies to
FINRA broker-dealer sales of annuities if the suitability and supervision is similar to those applied to
variable annuity sales. However, nothing in this paragraph shall limit the commissioner's ability to
enforce, including investigate, the provisions of this Chapter.

(b)

For subparagraph (a) to apply, the insurer shall :
1.

Monitor the FINRA member broker-dealer using information collected in the normal course
of an insurer's business; and

2.

Provide to the FINRA member broker-dealer information and reports that are reasonably
appropriate to assist the FINRA member broker-dealer to maintain its supervision system.

Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq ., 56-8-104(15), 56-8-107,
and 56-8-110.
Rule 0780-01-86-.07 Insurance Producer Training.
(1)

An insurance producer shall not solicit the sale of an annuity product unless the insurance producer has
adequate knowledge of the product to recommend the annuity and the insurance producer is in
compliance with the insurer's standards for product training. An insurance producer may rely on insurerprovided product-specific training standards and materials to comply with this rule.

(2)

(a)

1.

An insurance producer who engages in the sale of annuity products shall complete a onetime four (4) credit training course approved by the department of commerce and insurance
and provided by the department of commerce and insurance-approved education provider.

2.

Insurance producers who hold a life insurance line of authority on the effective date of this
Chapter and who desire to sell annuities shall complete the requirements of this paragraph
within six (6) months after the effective date of this Chapter. Individuals who obtain a life
insurance line of authority on or after the effective date of this Chapter may not engage in
the sale of annuities until the annuity training course required under this rule has been
completed.

(b)

The minimum length of the training required under rule 0780-01-86-.07(2) shall be sufficient to
qualify for at least four (4) CE credits, but may be longer.

(c)

The training required under rule 0780-01-86-.07(2) shall include information on the following topics:
1.

The types of annuities and various classifications of annuities;

2.

Identification of the parties to an annuity;

3.

How product specific annuity contract provisions affect consumers;
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4.

The application of income taxation of qualified and non-qualified annuities;

5.

The primary uses of annuities; and

6.

Appropriate sales practices, replacement and disclosure requirements.

(d)

Providers of courses intended to comply with rule 0780-01-86-.07(2) shall cover all topics listed in
the prescribed outline and shall not present any marketing information or provide training on sales
techniques or provide specific information about a particular insurer's products. Additional topics
may be offered in conjunction with and in addition to the required outline.

(e)

A provider of an annuity training course intended to comply with this rule shall register as a CE
provider in this State and comply with the rules and guidelines applicable to insurance producer
continuing education courses as set forth in Tenn . Comp. Rules and Regs. 0780-01-56.

(f)

Annuity training courses may be conducted and completed by classroom or self-study methods in
accordance with Tenn. Comp. Rules and Regs. 0780-01-56.

(g)

Providers of annuity training shall comply with the reporting requirements and shall issue
certificates of completion in accordance with Tenn. Comp. Rules and Regs. 0780-01-56.

(h)

The satisfaction of the training requirements of another state that are substantially similar to the
provisions of rule 0780-01-86-.07(2) shall be deemed to satisfy the training requirements of this rule
in this state.

(i)

An insurer shall verify that an insurance producer has completed the annuity training course
required under rule 0780-01-86-.07(2) before allowing the producer to sell an annuity product for
that insurer. An insurer may satisfy its responsibility under rule 0780-01-86-.07(2) by obtaining
certificates of completion of the training course or obtaining reports provided by commissionersponsored database systems or vendors or from a reasonably reliable commercial database vendor
that has a reporting arrangement with approved insurance education providers.

Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-107, 56-6-112, 56-6-118(b), 56-6-124, 56-8-101 et seq. 568-104(15), 56-8-107, and 56-8-110 and Tenn. Comp. Rules and Regs. 0780-01-56-.08.
Rule 0780-01-86-.08 Compliance Mitigation; Penalties
(1)

(2)

An insurer is responsible for compliance with this Chapter. If a violation occurs, either because of the
action or inaction of the insurer or its insurance producer, the commissioner may order, pursuant to
statutory authority granting power for such order:
(a)

An insurer to take reasonably appropriate corrective action for any consumer harmed by the
insurer's, or by its insurance producer's, violation of this Chapter;

(b)

A general agency, independent agency or the insurance producer to take reasonably appropriate
corrective action for any consumer harmed by the insurance producer's violation of this Chapter;
and

(c)

Appropriate penalties and sanctions.

Any applicable penalty under T.C.A. §§ 56-1-411, 56-2-305, 56-6-112, or 56-8-101, et seq. for a violation
of this regulation may be reduced or eliminated if corrective action for the consumer was taken promptly
after a violation was discovered or the violation was not part of a pattern or practice.

Authority: T.C.A. §§ 56-1-408, 56-1-409, 56-1-411, 56-1-416, 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124,
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56-8-101 et seq., 56-8-104(15), 56-8-107, 56-8-109, and 56-8-110.
Rule 0780-01-86-.09 Recordkeeping
(1)

Insurers, general agents, independent agencies and insurance producers shall maintain or be able to
make available to the commissioner records of the information collected from the consumer and other
information used in making the recommendations that were the basis for insurance transactions for five
(5) years after the insurance transaction is completed by the insurer. An insurer is permitted, but shall not
be required, to maintain documentation on behalf of an insurance producer.

(2)

Records required to be maintained by this Chapter may be maintained in paper, photographic, microprocess, magnetic, mechanical or electronic media or by any process that accurately reproduces the
actual document.

Authority: T.C.A. §§ 56-1-408, 56-1-409, 56-1-411, 56-1-416, 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124(a),
56-8-101 et seq., 56-8-104(15), 56-8-107, and 56-8-110.
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.
Comment 1
0780-01-86-. 07(2)(a)2.

It was commented by five separate commenters that proposed rule did not contain the six (6) month grace period
included in the NAIC model rule during which time current insurance producers may complete the new training
imposed under the Suitability in Annuity Transaction rule amendments. As drafted, once the rules take effect,
presently licensed insurance producers will be unable to sell annuities until they complete the four (4) hour
training course mandated under the proposed rules.
Agency Response to Comment 1

The Department agrees with this comment. The Department agrees to include a six (6) month grace period for
agents to complete the continuing education once this rule becomes effective. Once the rule amendments are
promulgated, there will be a three (3) month period before the rule takes effect; producers may complete the
requisite training for compliance with these amendments during that three (3) month time frame between the
rule's promulgation and its effective date or during the six (6) month grace period after the rule becomes effective.
Comment 2
0780-01-86-.06(8)(a)

It was commented that the NAIC model for suitability in annuity transactions reads that "[t]his [paragraph] applies
to FINRA broker-dealer sales of annuities if the suitability .... " and the proposed rule reads that "[t]his paragraph
applies to FINRA broker-dealer sales of variable annuities and fixed annuities if the suitability .... " Commenter
requests the proposed rule be changed to mimic the NAIC model rule.
Agency Response to Comment 2

The Department agrees with this comment. The Department agrees to use the NAIC model language in part
0780-01-86-.06(8)(a) of the rule.
Comment3
0780-01-86-. 07(2)(c)3.

It was commented that the NAIC model for suitability in annuity transactions reads "[h]ow product specific annuity
contract features affect consumers[]" and the proposed rule reads "[h]ow fixed, variable and indexed annuity
contract provisions affect consumers[.]" Commenter requests the proposed rule be changed to mimic the NAIC
rule.
Agency Response to Comment 3

The Department agrees with this comment. The Department agrees to use the NAIC model language in part
0780-01-86-.07(2)(c)3. of the rule.
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Comment4
0780-01-86-.05(8)

It was commented that defining the term "recommendation" as advice on whether an individual should purchase
an annuity is overly broad and difficult for insurance producers to determine when they are giving such advice.
Commenter is concerned that this broad definition will force insurance producers to document each and every
annuity sale conversation held with clients.
Agency Response to Comment 4

The Department disagrees with this comment.
The Department does not believe the definition of
recommendation is overly broad. Recommendation is defined in conjunction with the requirements under this rule
as advice on whether an individual should purchase an annuity that resu lts in a purchase in accordance with that
advice. Advice that does not result in a purchase, exchange or replacement of an annuity, in accordance with that
advice, does not have to be maintained as a record.
Further, this annuity suitability regulation has been adopted in approximately 40 states and is supported by the
American Council of Life Insurers. Th is ru le is currently the national standard for determining suitability in annuity
transactions. By enacting this ru le, Tennessee will require no more of its insurance companies and producers
than the vast majority of the states in this country. Further, this rule was developed by the NAIC with industry
input and support.
Comments
0780-01-86-.06(5)(a)

It was commented that requiring insurance producers to make a record of any recommendation of a purchase of
an annuity is a burdensome regulation Commenter states no such record keeping is currently required for any
type of advice or recommendations. Commenter states this regulation will require insurance producers to keep
records of all conversations had in discussing annuity sales.
Agency Response to Comment 5

The Department agrees that this rule will require insurance companies and producers to keep additional records
that they may currently not keep. However, the Department disagrees with the assessment that these
requirements are burdensome. An insurer or an insurance producer must maintain or be able to make available to
the commissioner, for five years after the transaction, records of the information collected from a policyholder and
other information used in making the recommendation for a policyholder to purchase or exchange an annuity that
resulted in another insurance transaction or series of insurance transactions. The annuity suitability rule does not
requi re an insurance company or an insurance producer to keep records of all conversations had concerning
annuity sales.
Further, other types of licensees are required to maintain similar types of records. For example, surplus lines
agents are required to maintain records on (1) Amount of the insurance and perils insured against; (2) Brief
general description of property insured and where located; (3) Gross premium charged; (4) Return premium paid ,
if any; (5) Rate of premium charged upon the several items of property; (6) Effective date of the contract and its
terms; (7) Name and post office address of the insured; (8) Name and home office address of the insurer; (9)
Amount collected from the insu red; and (10) Other information as required by the commissioner.
Finally, this annuity suitability regulation has been adopted in approximately 40 states and is supported by the
American Council of Life Insurers. This rule is currently the national standard for determining suitability in annuity
transactions. By enacting this rule, Tennessee will require no more of its insurance companies and producers
than the vast majority of the states in this country. Further, this rule was developed by the NAIC with industry
input and support.
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Comment 6
0780-01-86-.06(5)(c)

It was commented that requiring a customer to sign a statement acknowledging the customer is purchasing an
annuity without a recommendation for such when the customer chooses to enter into an annuity transaction
without a recommendation for such by an insurance producer is excessive. Commenter states that there is
already too much paperwork, and this addition is excessive.
Agency Response to Comment 6

The Department disagrees that this will create excessive paperwork. This annuity suitability regulation has been
adopted in approximately 40 states and is supported by the American Council of Life Insurers. This rule is
currently the national standard for determining suitability in annuity transactions. By enacting this rule, Tennessee
will require no more of its insurance companies and producers than the vast majority of the states in this country.
Further, this rule was developed by the NAIC with industry input and support.
Comment 7
0780-01-86-.06(6)(a)5.

It was commented that requiring the insurer to maintain reasonable procedures to detect recommendations which
are not suitable is unhelpful to consumers as it will create delay in the processing of such annuity purchases,
provided this regulation is intended to apply prospectively. It was further commented that regardless of
prospective or retroactive application of this regulation, this will create increased underwriting costs to insurers.
Commenter is concerned this regulation requires inspection of every record of every recommendation for every
sale.
Agency Response to Comment 7

The Department disagrees that this rule will create delay in the processing of annuity purchases. This annuity
suitability regulation has been adopted in approximately 40 states and is supported by the American Council of
Life Insurers. This rule is currently the national standard for determining suitability in annuity transactions. By
enacting this rule, Tennessee will require no more of its insurance companies and producers than the vast
majority of the states in this country. Further, this rule was developed by the NAIC with industry input and support.

Comment 8
0780-01-86-.07

It was commented that the requirement to complete the four hour training course in order to sell annuities should
be required for current producers upon their next license renewal date, rather than upon these rules taking effect.
Agency Response to Comment 8

The Department disagrees with this comment. As discussed above, the Department will allow a grace period for
six (6) months for producers to take the required continuing education training. The Department believes that the
six (6) month grace period is sufficient for producers to take a four (4) hour continuing education training.
Comment 9
0780-01 -86-.09(1)

It was commented that the requirement that insurers and insurance producers keep records regarding information
collected and used in recommending annuities, and making such records available to the Commissioner of the
Department of Commerce and Insurance places consumer financial and personal information at risk. Commenter
is concerned consumers do not want their information shared with the Department.
SS-7039 (November 2014)
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Agency Response to Comment 9
The Department disagrees with this comment.
records be turned over to the commissioner.

First, the recordkeeping requirement does not require that all

Second, this rule is being promulgated pursuant to T.C.A. § 56-8-104(15), which makes it an unfair trade practice
for any person to replace a life insurance policy or an annuity contract in a manner contrary to rules promulgated
by the commissioner pursuant to Title 56, chapter 8, Part 1. Any such records that are turned over to the
commissioner would be done so pursuant to an investigation under T.C.A. § 56-8-107 and all materials obtained
pursuant to such an investigation are confidential under T.C.A. § 56-8-107(d).
Third, other licensees are required to collect information from policyholders and maintain those records for
commissioner inspection. For example, surplus lines agents must maintain records on ( 1) Amount of the
insurance and perils insured against; (2) Brief general description of property insured and where located; (3)
Gross premium charged; (4) Return premium paid, if any; (5) Rate of premium charged upon the several items of
property; (6) Effective date of the contract and its terms; (7) Name and post office address of the insured; (8)
Name and home office address of the insurer; (9) Amount collected from the insured; and (10) Other information
as required by the commissioner.
Finally, this annuity suitability regulation has been adopted in approximately 40 states and is supported by the
American Council of Life Insurers. This rule is currently the national standard for determining suitability in annuity
transactions. By enacting this rule , Tennessee will require no more of its insurance companies and producers
than the vast majority of the states in this country. Further, this rule was developed by the NAIC with industry
input and support.

Comment 10
0780-01-86
It was commented that this is the first time any regulation has required insurance producers to keep records of
advice they provide to customers. Commenter is concerned requiring recommendation records for annuities will
set precedent for such requirements in other areas of insurance practice.

Agency Response to Comment 10
The Department disagrees with this comment. The rule does not require insurance companies or producers to
maintain a record of all advice given to policyholders. Insurers and producers are required to maintain a record of
all recommendations that resulted in another insurance transaction or series of insurance transactions. As
discussed above, a recommendation is defined as advice to a policyholder that results in a purchase, exchange
or replacement of an annuity in accordance with that advice. Advice that does not result in a purchase, exchange
or replacement of an annuity, in accordance with that advice, does not have to be maintained as a record.
Further, other types of licensees are required to maintain similar types of records. For example, as discussed
above, surplus lines agents are required to maintain records on (1) Amount of the insurance and perils insured
against; (2) Brief general description of property insured and where located; (3) Gross premium charged; (4)
Return premium paid, if any; (5) Rate of premium charged upon the several items of property; (6) Effective date of
the contract and its terms; (7) Name and post office address of the insured; (8) Name and home office address of
the insurer; (9) Amount collected from the insured; and (10) Other information as required by the commissioner.
Finally, this annuity suitability regulation has been adopted in approximately 40 states and is supported by the
American Council of Life Insurers. This rule is currently the national standard for determining suitability in annuity
transactions. By enacting this rule, Tennessee will require no more of its insurance companies and producers
than the vast majority of the states in this country. Further, this rule was developed by the NAIC with industry
input and support.
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Comment 11

0780-01-86
It was commented that transfer forms created by insurers should include a question which indicates whether the
representative processing the transfer has securities licensure. Commenter further stated that that insurers, life
insurance companies, and annuity companies should not accept transfers from a security to purchase a nonsecurity product unless the representative holds securities licensure. Commenter states such insurers should
have forms including questions which contemplate if funds used in transfers are coming from non-security
licensed representatives.

Agency Response to Comment 11
The Department acknowledges that this is an issue which warrants further discussion; however, the Department
does not believe that it has the authority to implement such requirements within the scope of this rulemaking. The
Department will consider this comment in any future updates to this rule.

Comment 12

0780-01-86
It was commented that insurance producers without securities licensure who move money out of securities, into
fixed or indexed annuities may not be making such sales in the best interest of their clients. Commenter further
stated that an insurance producer would be unable to competently suggest a fixed or indexed annuity over a
security absent the proper securities licensure. Commenter believes this matter needs to be addressed by the
proposed rules.

Agency Response to Comment 12
The Department acknowledges that this is an issue which warrants further discussion; however, the Department
does not believe that it has the authority to implement such requirements within the scope of this rulemaking . The
Department will consider this comment in any future updates to this rule. Nevertheless, the Department will
enforce the securities laws against any insurance producer engaging in any securities related activity without the
proper securities registrations.

Comment 13

0780-01-86
It was commented that insurance companies should be responsible for restricting insurance producers from
transferring money out of securities investments for the purpose of purchasing a product sold by the insurance
producer. Commenter suggests insurance companies should require a representative hold a securities license
prior to transferring money from any security for any investment purpose.

Agency Response to Comment 13
The Department acknowledges that this is an issue which warrants further discussion; however, the Department
does not believe that it has the authority to implement such requirements within the scope of this rulemaking. The
Department will consider this comment in any future updates to this rule. Nevertheless, the Department will
enforce the securities laws against any insurance producer engaging in any securities related activity without the
proper securities' registrations.
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Regulatory Flexibility Addendum
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

The Department of Commerce and Insurance has considered whether the proposed rules in these Rulemaking
Hearing Rules are such that they will have an economic impact on small businesses (businesses with fifty (50) or
fewer employees). The proposed rules are not anticipated to have a significant impact on small businesses.
Tenn. Code Ann. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112 , 56-6-124, 56-8-101 et seq., 56-8-104(15) , 56-8107, and 56-8-11 O authorize the Commissioner to promulgate rules in order to regulate the recommendation ,
sale, exchange, or replacement of annuities. The proposed rules establish requirements for any person seeking
to recommend, sell, exchange, or replace annuities in the State of Tennessee. These rules will require the
recommendation or sale of annuities be suitable based on the consumer's suitability information. These rules will
also require insurance producers to complete four hours of training prior to selling annuities. These rules will
further require insurers, general agents, independent agencies, and insurance producers keep records of
information upon which annuity recommendations and transactions were based .
The outcome of the analysis set forth in Tenn . Code Ann . § 4-5-403 is as follows:
( 1)

The proposed rules will only apply to insurance producers or insurance companies seeking to
recommend, sell , exchange, or replace annuities.

(2)

The projected reporting , recordkeeping, and other administrative costs associated with compliance with
this proposed rule, while an increase from that which is currently required, is not anticipated to place any
substantial burden on any individual or small business engaged in annuity transactions.

(3)

The effect on small businesses is negligible. The proposed amendment will have no effect on
consumers, and will only affect those insurance producers and insurance companies engaged in annuity
transactions.

(4)

There are no alternative methods to make the proposed rule less costly, less intrusive, or less
burdensome.

(5)

This proposed rule was developed by the NAIC with industry input and support (NAIC Model Rule No.
275). Furthermore, approximately forty (40) states have implemented substantially similar versions of this
proposed rule.

(6)

Only insurance producers and insurance companies engaged in annuity transactions are required to
comply with this rule. Exempting any producer or company from these proposed rules would place
Tennessee residents at a greater risk of engaging in unsuitable annuity transactions at the
recommendation of such a producer or company.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments." (See Public Chapter Number 1070
(http://state.tn. us/sos/acts/106/pub/pc1070. pdf) of the 2010 Session of the General Assembly)
This rule will not have an impact on local governments.
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Additional Information Required by Joint Government Operations Committee

All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).
(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

The proposed rules establish requirements for any person seeking to recommend, sell, exchange, or replace
annuities in the State of Tennessee. These rules will require the recommendation or sale of annuities be
suitable based on the consumer's suitability information. These rules will also require insurance producers to
complete four hours of training prior to selling annuities. These rules will further require insurers, general
agents, independent agencies, and insurance producers keep records of information upon which annuity
recommendations and transactions were based.
(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

Tenn. Code Ann.§§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq., 56-8-104(15), 56-8107, and 56-8-110 authorize the Commissioner to promulgate rules in order to regulate the recommendation,
sale, exchange, or replacement of annuities.
Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

(C)

These rules will affect any licensed insurance producer seeking to recommend, sell, exchange, or replace
annuities in the State of Tennessee. These rules will also affect insurance companies engaged in the sale of
annuities. The Department is not aware of anyone who specifically urges the adoption or rejection of this rule.
(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

I The Department is not aware of any attorney general opinions or any judicial rulings directly related to this rule.
(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

None.
(F)

Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Kimberly Biggs, Director of the Agent Licensing Section of the Insurance Division of the Tennessee Department
of Commerce and Insurance.
(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Kathleen Dixon, Assistant General Counsel for Insurance; Tony Greer, Chief Counsel for Insurance, Securities,
and TennCare Oversi ht.
(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and
SS-7039 (November 201 4)
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Eighth Floor, Davy Crockett Tower, 500 James Robertson Parkway, Nashville, Tennessee 37243; (615) 5326830
(I)

Any additional information relevant to the rule proposed for continuation that the committee requests.

None.
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Chapter 0780-1 -86
Suitability in Annuity Transactions

Chapter 0780-01-86 Suitability in Annuity Transactions is amended by deleting the current
language of the Chapter in its entirety and replacing it with the language below:

Table of Contents
0780-01-86-.01
0780-01-86-.02
0780-01-86-.03
0780-01-86-.04
0780-01-86-.05
0780-01-86-.06
0780-01-86-.07
0780-01-86-.08
0780-01-86-.09

Purpose
Scope
Authority
Exemptions
Definitions
Duties of Insurers and Insurance Producers
Insurance Producer Training Pena lties and Mitigation of Responsibility
Compliance Mitigation; Penalties Recordkeeping
Recordkeeping Ef.f.eBti'JB-Gate

Rule 0780-01-86-.01 Pumose.
(1)

The purpose of this Chapter is to reguire_ insurers to establish a system to supervise
recomme ndations set-f0rthstandardsandpr0cedures-for-and to set fo rth standa rds
and procedures for recommendations to consumers that result in transactions a
transaction involving annuity products so that the insurance needs and financial
objectives of consumers at the time of the transaction are appropriately addressed .

(2)

Nothing herein shall be construed to create or imply a private cause of action for a
violation of this Chapter.

Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq., 56-8104(15), 56-8-107, and 56-8-110.

Rule 0780-0 1-86-.02 Scope
This Chapter shall apply to any recommendation to purchase.purchase exchange or
replaceor exchange an annuity made to a consumer by an insurance producer, or an
insurer where no producer is involved, that results in the purchase, exchange or
@.Placement purchase or exchaR9B-recommended.
Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq.~ 56-8104(15), 56-8-107, and 56-8-110.

Rule 0780-01-86-.03 Autl}Qtlty~
This Chapter is issued under the authority of T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6112(a), 56-6-112(d), 56-6-124(a), 56-8-101 et seq., 56-8-104, and 56-8-113.
Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq., 56-8104(15), 56-8-107, and 56-8-110.

Rule 0780-01-86-.04 Exemptions.
Unless otherwise specifically included,
transactionsr-ecornmendations involving:

this

Chapter

shall

not

apply

to

(1)

Direct response solicitations where there is no recommendation based on information
collected from the consumer pursuant to this Chapter, or; or-

(2)

Contracts used to fund:
(a)

An employee pension or welfare benefit plan that is covered by the Employee
Retirement and Income Security Act (ERISA);

(b)

A plan described by Sections 401(a), 401(k), 403(b), 408(k) or 408(p) of the
Internal Revenue Code (IRC), as amended, if established or maintained by an
employer;

(c)

A government or church plan defined in Section 414 of the IRC, a government
or church welfare benefit plan, or a deferred compensation plan of a state or
local government or tax exempt organization under Section 457 of the IRC;

(d)

A nonqualified deferred compensation arrangement established or maintained
by an employer or plan sponsor;

(e)

Settlements of or assumptions of liabilities associated with personal injury
litigation or any dispute or claim resolution process; or

(f)

Formal prepaid funeral contracts.

Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq.~ 56-8104(15), 56-8-107, and 56-8-110.

Rule 0780-01-86-.05 Definitions.
(1)

"Annuity" means an annuity that is an insurance product under State lawa-.futeG
aA-!W4tY--GF--VaFiable--annuity that is individually solicited, whether the product is
classified as an individual or group annuity~;

(2)

"Commissioner" means the Commissioner of the Tennessee Department of
Commerce and Insurance,:;-

(3)

"ContinuJ..!J.gj;ducation Credit" or "CE Credit" means one continuing education credit
as defined in Tenn. Com.Q,_Rules and Re...9§. 0780-01-56.

(1) _ "Continuifl9_Education Provider" or "CE Provider" means an individual or entity that is
approved to offer continuing education courses pursuant to Tenn . Comp. Rules and
Regs. 0780-01-56 .
(5)

"FINRA" means the Financial Industry Regulatory Authority or a succeeding agency.;

@{4} "Insurer" means a company required to be licensed under the laws of this state to
provide insurance products, including annuities;0
{6)

'.'.Person" means a ny natural or artificial person including; but not limited to; an
individual; partnership;association;trustorcorporation;
ill(5} "Insurance producer" means a person required to be licensed under the laws of this
state to sell, solicit or negotiate insurance, including annuities;""
fill.(?} "Recommendation" means advice provided by an insurance producer, or an insurer
where no producer is involved, to an individual consumer that results in a purchase,
excha nge or replacementpur-Gha&e-or-exchange of an annuity in accordance with that
advice.
{9)

"Rep lacement" means a transaction in which a new policy or contract is to be
purchased , and it is known or should be known to the proposing producer, or to the
.QLQQQ.filillLinsurer if there is_no 2roducer. that by reason of the transaction , an
_existing poUfy or contract has been or is to be:
{§L_.1_gQsed, for{eited, surrendered or partially surrendered, assigned to the
rep lacing insurer or otherwise terminated;
{b L__ Converted to_ reduced _p~ id-\J.Q_insurance, continued_ as_ extended term
insu rance_.__or_ otherwise reduced in value by the use of nonforfeiture
benefits or othe!..QQ_!jg value§.;.
.(~)

_ Amended_ so as to effect either a red uction in benefits or in the term for
which coverage wou ld otherwise rema in in force or for which benefits
wou ld be paid;

(d)

Reissued with any reduction in cash va lue; or

(e)

Used in a fina nced purchase.

_
(10) "Suitability Information" means information that is reasonably appropriate to
_____ to determine the suitability of a recommendation, including the following :
(a)

Age:

(b)

Annua l income;

(c)

Financial situation and needs, including th e financia l resources used for
the fun9ing of the annu ity;

(.tl_____ Financia l o!:?.i.§ctiv~
.(fl_

Intended use_of the annuity_;_

(g)

Financial time horizon;

(h)

Existing assets, including investment and life insurance holdings;

(i)

Liquidity needs;

(j)

Liquid net worth;

(ls.l_ ___ Risk tolerance~nd
(I)

Tax status.

Authority: T.C.A. §§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq. ~ 56-8104(15), 56-8-107, and 56-8-110.
Rule 0780-01-86-.06 Duties of Insurers and of Insurance Producers.

(1)

In recommending to a consumer the purchase of an annuity or the exchange of
an annuity that results in another insurance transaction or series of insurance
transactions, the insurance producer, or the insurer where no producer is
involved, shall have reasonable grounds for believing that the recommendation is
suitable for the consumer on the basis of the facts disclosed by the consumer as
to his or her investments and other insurance products and as to his or her
financial situation and needs, including the consume.r's suitability information, and
that there is_.§l reasonable basis to believe all of the following:
(a)

The consumer has been reasonably informed of various features of the
annuity_,__ such_ as the potential surrender period and surrender charge.
potenti!2L tax__12enalty_jf_Jhe consu_rne_L_sells, exchanges, surrenders or
~Dlll!.i.ti~~- the an_ri.ldJ.!:L_mortali!V...E.nd_expense fees inve_stment advisory
fees. potential charges for and features of _riders,__ limitations on interest
returns,_insurance and investment components and market risk;

(b)

The consumer would benefit from certain features of the annuity, such as
tax-deferred growth. annuitization or death or living benefit:

(c)

The particular annu ity as a whole, the underlying subaccounts to which
funds are allocated at the time of purchase or exchange of the annuity,
and riders and similar product enhancements, if any, are suitable, and in
the case of an exchange or replacement, the transaction as a whole is
suitable, for the particular consumer based on his or her suitability
information; and

(d)

In the case of an exchange or replacement of an annu ity, the exchange
or replacement is suitable including taking into consideration
whether:
1.

The consumer will incur a surrender charge, be sub ject to the
commencement of a new su rrender period, lose existi ng benefits
_______ (such as death. living or other contractual benefitst or be
_______ subject to _increased fee.§.,_jnvestment advisorv fees or charges
___ for riders and similar:_moduct enhancement~
________ 2. _
The consumer_would_benefit from pmduct enhancements and
_______ impJovements~_and
3.

(2)

The consumer has had another annuity exchange or
replacement and, in particu lar, an exchange or replacement
within the preceding thirty-six (36) months.

Prior to the execution of a purchase, exchange or replacementpurchaseorexchange
of an annuity resulting from a recommendation, an insurance producer. or an insurer

where no producer is involved, shall make reasonable efforts to obtain the
consumer's_suitability inforrnation.in.fGrmationwnceming:
{a) ···········Theconsumer's . financial···Statu.s;
{b) · · · · ·· · Theconsumer:staxstatus;
(c) . . . . . ThB···Gonsumer'si·nvestrnent··Objectives.;.and
fd}----S.UCl+-ott'.J.er-infunnatioo---used--oF--GGnsiEJ.ereG--te-be-r.easonable---lJ.y--tAe in su ran ce
prodt1wr,or-tAB-insureF-wJ:i.ere--no-produGef.+s--involved, in -makin~-ewmmendatkms
to-tl:IB-cens1:Hrier-,.
(3)

{a)

Except as permittedp.rovideG under paragraph (4)SueparagrapJ:\--fb)-ef--thls
Paragraph, fl&ither-· an insurer shall not issue an annuity recommended to a
consumer unless there is a reasonable basis to _l;>elieve the annuity is suitable
based on tile consumer's suitability information. insurance producer, nor an
insurer where no producer is involved, shall have any oeligation to a consumer
under Paragraph (1) of this Ru le related to any recommendation if a consumer:
1.

Refuses to provide re levant information requested by the insurer or
insurance-pre0ucer~-

2,--- . . ... Qeciees-te-enterintoan····fA&urance-transactioo--that-is ·not--ba&eG-on-.a
recemmendationofthe·insurer-er-insurance-proEJ.ucer;or
3, . . . . . . . .~ailstO···prov.i0ecomp!eteor.accurate··i·nformation,

(4)

{b)

An insurer or insurance .pro0uceris recommendation subject to Paragraph {1}
of this Rule must be reasonable uf\deraH the circumstances actually known to
theinsurerorinsuranceproduceratthetimeoftherecommendation,

(a)

Except as provided under subparagraph (b) of this paragraph, neither an
insurance producer, nor an insurer, shall have any obligation to a consumer
under paragraphs (1) or (3) related to any annuity transaction if:
either-shall assure--that-a--&ystem--to-supervise-rewmmendat+ons- that is
reasonabl.y-designed-to--achieve-comp+iance-with-this Chapter-is--establ+&hect
and-maintained-oy-GBmp+ying-with-Subparagraphs-fc) te (e) of-tt:H&-P-aragraph,
er sAall establish and maintain such a system, including, but not limited to:
1.

No recommendation is made; Maintaining 1Nritten procedures;
300

2.

____ A recommendation was made and was later found to have been.
Q@.Pared __ based on materially inaccurate information_12rovided QY
the consumer; GonductingperiodiG-reviewsef-fts-r.ecords-thatare
reasonabJy designed--to assist--in-detecting--and preventing
violationsof·-this-Ghapter-·

3.

A consumer refuses to provide relevant suitability information
and the annuity transaction is not recommended; or

4.

A consumer decides to enter into an annuity transaction that is
not based on a recommendation of the insurer or the insurance
producer.

LllL

An insurer's_issuance of an annuity subject to subparagrap.ll.Jfil3hall be
reasonable _under all the circumstances act.!:@!ly_ known to the _insurer at the
time the annu ity_is issued_. _A-genera~-agent---anfl...-mdependent--agency--e-ithershall adoptasystetTI-establishedby an insurer-to supervise recommendations
ofits insurance producersthatisreasonably designed-to-achieve compliance
with this Chapter, orshaHestablish-andmaintain suchasystem, including; but
notlirnited---to
1. - . Maintainingwrittenprocedures;-and
~,------Gontlucting-perioEl-ic-review&of-reGOfGS-tl:lat-afe--r-Basooae-ly.-4esig ned-to
assist-in-deteGting-and-pra-v-erning-v+olatlon-s-e.f...s-Ghaptef,-

{-G)- --An--insurer-rnay-oontract-w+t.J.1--a-thifd-party,-i-nB!uding a g e n e r a ~
mdepenElent--agensy,-to-establ+&h-and-ma+Ataffl--a-SY'st-em-e.f--superv+s+on-as
required by Subparagraph (a) of this Paragraph with respect to insurance
producers under contract with or employed by the third party.
(d)

An insurer shall make reasonable inquiry to assure that the third party
contracting under Subparagraph (c) of this Paragraph is performing the
functions required under Subparagraph (a) of this Paragraph and shall take
such-·-···action-·-···a&--is---reasonable-under---the--ciro1:l.fn-stance&···-to---en-feFce----tl:le
contraGtualobl+gat4on-to-performthe -functions:-Ani-Asu-r-er-rnay-Gomp-\y-w+tl+-its
oe-ligationto-make-rea-sonaole-inquiry-by-doi-Ag-allof--the-following:-

-+,- --

-The-insurer--aoot1any--obtains-a-certificat+on--from-a-th+r4--f}arty---senior
manager-who has responsibility -for the delegated functions that the
rnanagerhas areasonablebasis to represent; and does represent; that
the third party is-performingtherequired functions; and

2, . The insurer; based on reasonable seleGtion criteria; per-iodically selects
third parties contracting under Subparagraph{c}ofthis Paragraph-fora
rev4ew-to--dete-r-mme-whet-hel'-t-he-th+rd-f}art+es-ar--e-perform-in-g--tl:le-requ+re4
function&.---The-imurer--shall-perfofffi-those-procedures-to--GOnduct--the
rev+ew--that-are-reasonable-under-t.f:le-GffcumstanGeSa
fe}-AA-iA-Surer-that-cornrac-ts-wi-th-a -thir-d-party-pUFSuant-to-S u b p ~
~raph---and-t-hat-- -GOmPlies-w~th the-reqwrements to supervise in
Subparagraph (d) of this Paragraph shall have fulfilled its responsibilities under
Subparagraph (a) of this Paragraph.
(f)

An insurer, general agent or independent agency is not required by
Subparagraphs (a) or (b) of this Paragraph to:
:!-:----Review; or---provide-for- rev4ew ---of.. -- atl --insurance---f}roducer --soJ.iGited
transactioA-Si'·-or

2-:-- -- Include ---in - its- - system --of---supervision--- an-- i-Asurance---pr-oducer~s
recommendations- to c-onsumers--of-pr-oducts --other--than- -the--annu+ties
offered bythe insurer; general agentor independentagency,

(g)

Ageneral agent or independentagency contracting with-an- insurer pursuantto
Subparagraph (c} of this Para.graph shaH promptly; when requested by the
insurer pursuantto Subparagraph {d} of thisParagraph; give a certification as
dessribed in-Subparagraph (d}ofthis Paragraphor giveaclearstatementthat
+t-i&-unable-to-meet-the-certi.fication-Br-ite-Fiac

(h}······ ·NO person--rnay--prev-iGe--a Gertifi.Gatioo-untlB+--StJ.lJJ}aragr-apr-i-(dfk---ef--this
P.arag,-aph-.unless:

(5)

1,

The person is -a senier manager with respensibHity for the delegated
functions; and

2,

Thepersonhas areasonablebasis formaking the certification:

An insurance producer or. where no insurance producer is involved, the responsible
insurer representative, shall at the time of sale:
(a) Make a record of any recommendation that is subject to rule 0780-01-86-.06(1 );
(b) Obtain a customer signed statement documenting a customer's refusal to provide
suitability information, if any; and
_(g__Qbtain a customer signed statement acknowledging that an annuity transaction is
not recommended if a customer decides to enter into an annuity transaction that
is not based on the insurance producer's or insurer's recommendation.
_.__GompJ.iancewith-tr-ie-Nati0nal-AssoGiat.JGn-of.SeGurities-Qealer-s-Cooduct-Rule&.
n0w--k.flownasthe-FinanGial-lndu&try-Re9t1J.atory-At1thor+ty-(F+NRA)-,pertaining-to
witabnityshall -sat4sfy-the-requ+rements.unEler-tllis-~-for- tr-ie--r-eGGmmeAGation
of -variaole- -annuitre&- -.However; notr-iing in- thi&---P-aragr-aph--sr-iall-lir:nit--the
commissioner:-sability··-tG···enforce-tr-ie-prov+sion&ot-t-J::iis--Gr-iaf)ter.

fill

@l An insurer shall establish a supervision system that is reasonably designed to
achieve the insurer's and its insurance producers' compliance with this
regulation, including, but not limited to, the following:
1.

The insurer shall maintain reasonable procedures to inform its
insurance producers of the requirements of this Chapter and
shall incorporate the requirements of this Chapter into relevant
insurance producer training manuals:

2.

The insurer shall establish standards for insurance producer
product training and shall maintain reasonable procedures to
require its insurance producers to comply with the requirements
of rule 0780-01-86-.0?·

3.

The insurer shall provide product-specific training and training
materials which explain all material features of its annuity
Q!Oducts to its_insurance producers:

4._____ The insurer ___shall_ maintain ___procedures for . review of each
recommendation____m:j_gr to issuance . of _an annuity that are
designed to ensure that there is a reasonable basis to determine
thJlt..§..reC..QDJmendation is suita_ble. Such review procedure_s may
apply a screening system for the purpose of identifying selected
transactions for additional review and may be accomplished
electronically or through other means including, but not limited
to, physical review. Such an electronic or other system may be
designed to require additional review only of those transactions
identified for additional review by the selection criteria;

5. _______ The _insurer shall maintain reasonable _procedures to detect
recommendations that are _not suitable._ This llJfil' include" but is
not limited __ to,_ confirmation of_ consumer suitability informationc
systematic customer surveys, interviews, confirmation letters and
programs of internal monitoring. Nothing in this part prevents an
insurer from complying with this part by applying sampling
procedures, or by confirming suitability information after issuance
or delivery of the annu ity; and
6.

The insurer shall annually provide a report to senior
management, including to the senior manager responsible for
audit functions, which details a review, with appropriate testing,
reasonably designed to determine the effectiveness of the
supervision system, the exceptions found, and corrective action
taken or recommended, if any.

ilil____1_.___ Nothing in rule 0780-01-86-.06(6) restricts an insurer from
contracting for performance of a function (including maintenance
of procedures) required under subparagraph (a). An insurer is
responsible for taking appropriate corrective action and may be
subject to sanctions and penalties pursuant to rule 0780-01-86.08 regardless. of whether the insurer_contracts for:_Qerformance
of a functign and regardless of the insurer's compliance with part
2. of this SUQPE.@9faph.
----··· 2. _______ An insurer's_sup~rvision _§¥stem under subparqgmp)L@L shall
include supervision of contractual performance under this part.
This includes. but is not limited to, the following:

(c)

(7)

(i)

Monitoring and, as appropriate. conduction audits to
assure that the contracted functio n is properly
performed: and

(ii)

Annually obtaining a certification from a senior manager
who has responsibi lity for the contracted function that
the manager has a reasonable basis to represent. and
does represent, that the function is properly performed.

An insurer is not required to include in its system of supervision an
insurance producer's recommendations to consumers of products other
than the annuities offered by the insurer.

An insurance producer shall not dissuade, or attempt to dissuade. a consumer
fror:rL
@}_____.lr:\.lthfu!!Y.l~§J?.Ondi_o.g to an insurer's request for confirmation of suitability
information ~

(8)

(c)

Cooperating with the investigation of a complaint.

(a)

Sales made in compliance with FINRA requ irements pertaining to
suitability and supervision of annu ity transactions shall satisfy the
requirements under this Chapter. This paragraph applies to FINRA
brokeL-dealer sales of annuities if the suitability and supervision is similar

to_ those _ap_Qlied Jo variable annuity sales. However. nothing in this
J}arag_r.§!Pjl__ shall_ limit the_ comm issioner's abilfu'. to enforce, including
investigate_,_ the_provisions_ofthis Ch.§.Pter.
(b)

For subparagraph (a) to apply, the insurer shall:
1.

Monitor the FINRA member broker-dealer using information
collected in the normal course of an insurer's business; and

2.

Provide to the FINRA member broker-dealer information and
reports that are reasonably appropriate to assist the FINRA
member broker-dealer to maintain its supervision system.

Authority: TC.A§§ 56-2-301, 56-2-305, 56-3-508, 56-6-112, 56-6-124, 56-8-101 et seq., 56-8104(15), 56-8-107, and 56-8-110.

Rule 0780-01 -86-.07 Insurance Producer Train[lliL
(1)

An insurance producer shall not solicit the sale of an annuity product unless the
insurance producer has adequate knowledge of the product to recommend the
annuALand the insurance m:oducer is_in compliance with the insurer's standards
f9.L.PIQ9-~<2.t_Jra[n ifl9.:._ An inswaQfiLQroducer may rely on insurer-provid~g
moduc!::fil)gcific training standards _and materials to COrJJll£l.With this rule.

(2)

(a)___ 1. _____ An insurance_pJQducer who .fil!lli!,(les in the sale of annuity
products shall complete a one-time four (4) credit training course
approved by the department of commerce and insurance and
provided by the department of commerce and insuranceapproved education provider.
2.

(b)

Insurance producers who hold a life insurance line of authority
on the effective date of this Chapter and who desire to sell
annu ities shall complete the requirements of this paragraph
within six (6) months after the effective date of this Chapter
Individu als who obtain a life insurance line of authority on or after
the effective date of this Chapter may not engage in the sale of
an nu ities until the annu ity training course required under this rule
)las been completed.

The minimum length of the training required under rule 0780-01-86.07(2) shal l be sufficient to qualify for at least four (4) CE credits, but may
be longer

ifl___ _Ihe_ training reilllir~cj_ __\,mder rule
information on the followirLgJQplcs:.

0780-01-86-.07(2) shall

include

1. __ Thetypes of annuities and_various classifications of annuities:
2.

Identification of the parties to an annuity;

3.

How product
consumers;

4.

The application of income taxation of qualified and non-qualified
annuities;

specific

annuity

contract

provisions

affect

5. ______ Th~JLmary uses_ of.annu.itie§.:.. and
6.

Appropriate sales
requ irements.

practices.

replacement

and

disclosure

(d)

Providers of courses intended to comply with rule 0780-01-86-.07(2)
shall cover all topics listed in the prescribed outline and shall not present
any marketing information or provide training on sales techniques or
provide specific information about a particular insurer's products.
Additional topics may be offered in conjunction with and in addition to the
required outline.

(e)

A provider of an annuity training course intended to comply with th is rule
shall register as a CE provider in this State and comply with the rules
~m d guidelines applicable to insurance producer continuing education
courses as set forth in Tenn. Comp. Ru les and Regs. 0780-01-56.

(f)

Annuity training courses may be conducted and completed by classroom
or self-study methods in accordance with Tenn. Comp. Rules and Regs.
0780-01-56.

_(g}__

Providers of annuity training_shall C011JJ:.>IY with the reporting requirements
and shaU_issue certificates of completion in accordance with Tenn.
Com_p. _Rules and R~s. 0780-01-56.

(h)

The satisfaction of the training requirements of another state that are
substantially similar to the provisions of rule 0780-01-86-.07(2) shall be
deemed to satisfy the training requirements of this rule in this state.

(i)

An insurer shall verify that an insurance producer has completed the
annuity training course required under rule 0780-01-86-.07(2) before
allowing the producer to sell an annuity product for that insurer. An
insurer may satisfy its responsibility under rule 0780-01-86-.07(2) by
obtaining certificates of completion of the training course or obtaining
reports provided by commissioner-sponsored database systems or
vendors or from a reasonably reliable commercial database vendor that
has a reporting arrangement with approved insurance education
provid~s.

Authority~_ TC.A~§. 56-2 -3QL 56-2-305..J._56-3-5011 56-6-107-1.._56-6-112._ 56-6-118(b), 56-6-124,
§_§.:..§_:19J_ et seq .• 56-8-104.{J_;;_L .?6-8-107 a_r:id 56-8-110 and Tenn~_ Co_QJQ. Rules and Re.9..~9_78001-56-.08.

Rule_ 0780-01-86-.W---08
Responsibility
(1)

CompJiance _ Mitigation;

Penalties

Penalties

and

Mitigation

of

An insurer is respons ible for compliance with this Chapter. If a violation occurs,
either because of the action or inaction of the insurer or its insurance producer, the
commissioner may order, pursuant to statutory authority granting power for such
order:rAny. . viofation···of . th·iS·· ·Ghaptersubjects . .aninsurer..to . . anyapp.licable····Sanctions;·
including but not lirnited to those found inT;G,A §§ 56--1-416;·56-2-,305, and 56--8-..
404-et-seq~

LaL__ An insurer _to take_ reasonjilily a.Q.Q[9priate corrective action for .E!lY.
consumer harmed \2Y_Jhe insurer·~ or by its insurance producer's.._
violation of this Chapter;
(b)

A general agency, independent agency or the insurance producer to take
reasonably appropriate corrective action for any consumer harmed by
the insurance producer's violation of this Chapter; and

(c)

Appropriate penalties and sanctions.

(2)

Any applicable penalty under T.CA §§ 56-1-411, 56-2-305. 56-6-112, or 56-8-101,
et seq. for a viol 9 tion of this regulation mav be reduced or eliminated if corrective
action for the consumer was taken promptly after a violation was discovered or the
violation was not part of a pattern or practice.AR-y-violation--ef-this-Chapter S-1:1-bj-e-Gt-s
an insurance producer to any applicable sanctions, including but not limited to those
f0und-in-+,G,A-§-§56-6-1-1-2-anE!5o-&--1-G1--et-seq,

(3)

The Commissioner may, in accordance with T.CA § 56 1 411, order:
(a)

,ti,n insurer to take reasonably appropriate corrective action for any consumer
harrne-d---ey -the-i-nsurer:s,----0r---0y--i-ts--i-nsurar-1Ge--prod-ucer-'-s,--violati-0n---0f.--t,his
Gnapter;

(-o)-----An- insuranceproducer-to--t-ake-reasonaoly--appr-opria-te-c0rreGt-i-ve-actioo-for---afty
consumerharmed-oy-t-hei-nst1ranceproducer'sviolation-of-t-hi&-Gnapter-;-and
{c)

A general agency or independent agency that employs or contracts with an
insuranceproducertosell; orsolicitthe sale; ofannuitiestoconsurners; totake
reasonab ly appropriate corrective action for any consumer harmed l:}y the
insurance producer'sviolationofthis ChapteL

(4}·---Anv-applicable-penalty-under-the-peFtineA-t--insurance-statute&..fof-a--v-iGla-tion---Of--Ru-le
G-7004-86-:06{+};-{2},-0f-{..J)(-o)-rnay-be.-red1;;1ced-of--el.im~ive action for
the-GORSumer-was-takeA-pr-ernpt+y-aftera--viola-tien-was-discovered-c

Authority: T.CA §§ 56-1-408, 56-1-409, 56-1-411, 56-1-416, 56-2-301, 56-2-305, 56-3-508, 566-112, 56-6-124i 56-8-101 et seq., 56-8-104(15), 56-8-107, 56-8-109, and 56-8-110.

Rule 0780-01 -86-. 00 09 Recordkeeping
(1)

Insurers, general agents, independent agencies and insurance producers shall
maintain or be able to make available to the commissioner records of the information
collected from the consumer and other information used in making the
recommendations that were the basis for insurance transactions for five (5) years
after the insurance transaction is completed by the insurer. An insurer is permitted,
but shall not be required, to maintain documentation on behalf of an insurance
producer.

(2)

Records required to be maintained by this Chapter may be maintained in paper,
photographic, micro: process, magnetic, mechanical or electronic media or by any
process that accurately reproduces the actual document.

Authority: T .CA §§ 56-1-408, 56-1-409 56-1-411, 56-1-416 56-2-301, 56-2-305, 56-3-508, 566-112, 56-6-124(a), 56-8-101 et seq., 56-8-104(15), 56-8-107, 56-8-109, and 56-8-110.
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