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Notice of Rulemaking Hearing
Hearings will be conducted in the manner prescribed by the Uniform Administrative Procedures Act, T. C.A. § 4-5-204. For
questions and copies of the notice, contact the person listed below.

Agency/Board/Commission:
Division:
Contact Person:
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Zip:
Phone:
Email:

Tennessee Department of Health
Division of Health Planning
Jane Young, General Counsel
710 James Robertson Parkway, 5th Floor, Nashville, TN
37243
(615) 532-7663
Jane.Young@tn .gov

Any Individuals with disabilities who wish to participate in these proceedings (to review these filings) and may
require aid to facilitate such participation should contact the following at least 10 days prior to the hearing:
ADA Contact:
Address:
Phone:
Email:

ADA Coordinator
710 James Robertson Parkway,
Andrew Johnson Building, 5th Floor, Nashville, Tennessee 37243
(615) 741-6350
Tina .M.Harris2@tn.gov

Hearing Location(s) (for additional locations, copy and paste table)
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Zip:
Hearing Date :
Hearing Time:

Metro Center
665 Mainstream Drive , Poplar Conference Room
Nashville, Tennessee
37228
10/16/18
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X Amendment
New
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Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to
http://sos-tn-gov-fi les.s3.amazonaws.com/forms/Rulemaking%20Guidelines September2016.pdf.
Chapter 1200-38-01
Hospital Cooperation Act of 1993
Amendments
Rule 1200-38-01-.01 Purpose and Definitions is amended by adding new paragraph (11) and renumbering the
remaining paragraphs accordingly, so that as amended , the new paragraph shall read :
(11)

"Independent Provider'' means a licensed provider in private practice and not employed by any Applicant
providing medical services to patients residing or working in the Applicants' geographic service area.

Authority: T.C.A. §§ 68-11-1301 through 68-11-1309.
Rule 1200-38-01-.02 Application Process is amended by deleting item (2)(a)3(ii)(III) in its entirety and substituting
instead the following language, and is further amended by adding new item (2)(a)3(ii)(IV), so that as amended,
the new items shall read :
(2)

(a)

3.

(ii)

(Ill)

Healthcare operating costs, including avoidance of capital expenditures,
and reduction in operating expenditures that will result in lower costs for the
parties and to the public; and

(IV) Improvements in patient outcomes.
Authority: T. C.A. § 68-11-1303.
Rule 1200-38-01-.02 Application Process is amended by deleting subpart (2)(a)3(iv), parts (2)(a)6, (2)(a)7,
(2)(a)9, subparts (2)(a)12(iii), (2)(a)12(iv), (2)(a)12(vi) , (2)(a)13(vi), subitems (2)(a)13(vii)(lll)II, and
items
(2)(a)13(viii)(IV), (2)(a)13(viii)(V) in their entirety and substituting instead the following language, and is further
amended by adding new item (2)(a)13(viii)(VI) and new subpart (2)(a)13(ix) and renumbering the remaining
subparts accordingly, so that as amended , the parts, subparts, items and subitems shall read:
(2)

(a)

(iv)

3.

Potential disadvantages of the Cooperative Agreement, including but not limited
to:
(I)

Closure or consolidation of programs and facilities and the potential
impact on access to services;

(II)

Reducing selected administrative and clinical functions and loss of jobs;

(111)

Narrowing of traditional payer networks leading to reduction of patient
choice in choosing physicians and other services; and

(IV)

Negative impact on Independent Providers due to the anticipated
increased market concentration in physician and health care services
controlled by the Applicants.

6.

A description of the prior history of dealings between the parties to the Application,
including, but not limited to, their relationship as competitors and any prior joint ventures
or other collaborative arrangements between the parties. If the parties have engaged in
prior joint ventures, the parties should describe why they believe such efforts would not
be successful in achieving the goals they seek through a Cooperative Agreement. If the
parties have not engaged in any joint ventures or collaborative arrangements, the parties
should describe why alternative arrangements were not attempted to achieve the goals
they seek through a Cooperative Agreement;

7.

A detailed description of the proposed geographic service area, not limited to the
boundaries of the State of Tennessee. If the proposed geographic service area differs
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from the geographic service areas where the parties have conducted business over the
five (5) years preceding the Application , a description of how and why the proposed
geographic service area differs and why changes are proposed;

(2)

(a)

9.

Explanation of how the Cooperative Agreement will assure continued competitive and
independent operation of the services or products of entities not a party to the
Cooperative Agreement, including the potential for new entry;

12.

(iii)

A description of improvements in patient access to health care including
prevention services for all categories of payers and advantages patients will
experience across the entire geographic service area regarding costs, availability
or accessibility upon initiation of the Cooperative Agreement and/or findings from
studies conducted by hospitals and other external entities, including health
economists, clinical services and population health experts, that describe how
proposed Cooperative Agreement plans are: effective with respect to resource
allocation implications; efficient with respect to fostering cost containment,
including , but not limited to, eliminating duplicate services and future service and
facility plans; and equitable with respect to maintaining quality and competition in
health services within the geographic service area, assuring patient access to
and choice of insurers and providers within the health care system;

(iv)

Findings from geographic service area assessments that describe major health
issues and trends, specific population health disparities and comparisons to state
and other similar regional areas proposed to be addressed ;

(vi)

A record of community stakeholder and consumer views of the proposed
Cooperative Agreement collected through a public participatory process including
meetings and correspondence in which this report or its components were used .
Applicants should also provide a summary of the number and location of events
organized by the Applicants; number of speakers; the name, title, and affiliated
organization of the speakers and whether the speaker is speaking on behalf of
the organization or in the speaker's personal capacity; and communications used
by the Applicants to maximize public involvement in the process. Transcripts or
minutes of any meetings held during these public forums shall be included in the
report.

(2)

(a)

13.

(vi)

Impact on the geographic service area's health care industry workforce, including
long-term employment and wage levels and recruitment and retention of health
professionals;

(2)

(a)

13.

(vii)

(III)

II.

(2)

(a)

13.

(viii)

(IV)

Alignment of cultural identities of the parties to the Cooperative
Agreement;

(V)

Implementation of risk-based payment models to include risk, a schedule
of risk assumption and proposed performance metrics to demonstrate
movement toward risk assumption and a proposed global spend ing cap
for hospital services; and

(VI)

Collaboration with Independent Providers in the geographic service area.

(ix)
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A description of how pricing for provider insurance contracts are
calculated and the financial advantages or disadvantages
impacting insurers, insured consumers and the parties of the
Cooperative Agreement (including the Applicants' employed and
contracted physicians, if any) if the COPA is granted including
changes in percentage of risk-bearing contracts;

A detailed description of each of the benefits the Applicants propose will be
achieved through the Cooperative Agreement, and for each benefit described
provide:
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(I)

A description specifically describing how the Applicants intend to achieve
the benefit;

(II)

A description of what the parties have done in the past with respect to
achieving or attempting to achieve the benefits independently or through
collaboration;

(Ill)

An explanation of why the benefit can best be achieved through a
Cooperative Agreement and not through other less anticompetitive
arrangements;

(IV)

A description of how the Applicants propose that the Commissioner
measure and monitor achievement of the proposed benefit including :

I.

Proposed measures and suggested baseline values with
rationale for each measure to be considered by the
Commissioner in developing a plan to monitor achievement of
the benefit;

II.

The projected levels and trajectory for each measure that would
be achieved over the next five (5) years in the absence of the
Cooperative Agreement.

Ill.

The basis for the metrics proposed to measure the benefits ; and

IV.

A plan for how the requisite data for assessing the benefit will be
identified and obtained .

Authority: T.C.A. § 68-11-1303.
Rule 1200-38-01-.02 Application Process is amended by deleting newly-renumbered subpart (2)(a)13(xi) and only
items (2)(a)13(xi)(I), (2)(a)13(xi)(II), and (2)(a)13(xi)(I II) in their entirety and substituting instead the following
language, so that as amended , the new subpart and items shall read :
(2)

(a)

13.

(ix)

Proposed Measures and suggested baseline values with rationale for each
Measure to be considered by the Department in development of an Index.
Proposed Measures are to be used to continuously evaluate the Public
Advantage of the results of actions approved in the COPA through the
Cooperative Agreements under active supervision of the Department. Measures
should include elements that reflect both the anticipated benefits and potential
disadvantages if the COPA is approved , including measures detailed in item
(2)(a)13(ix)(IV) of this rule. They should include source and projected trajectory
over each of the first five (5) years of the Cooperative Agreement and the
trajectory if the COPA was not granted ; Proposed Measures may include:
(I)

Improvements in the geographic service area population's health that
exceed Measures of national and state improvement;

(II)

Continuity in availability of services throughout the geographic service
area ;

(Ill)

Access and use of preventive and treatment health care services
throughout the geographic service area;

Authority: T.C.A. § 68-11-1303 .
Rule 1200-38-01-.03 Terms of Certification is amended by deleting paragraph (2), subparagraph (3)(b), but not its
parts, and subpart (3)(e)3(ii) in their entirety and substituting instead the following language, and is further
amended by adding new paragraph (4) and renumbering the remaining paragraph accordingly, so that as
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amended, the new paragraphs, subparagraph, and subpart shall read :
(2)

Evaluation of the Application by the Department that demonstrates Public Advantage in accordance with
the standards set forth in these rules .

(3)

(b)

The Index will include measures of the cognizable benefits and disadvantages in the following
categories:

(e)

3.

(4)

(ii)

The Commissioner shall have the authority to convene, change the composition
of, dismiss and reconvene the Advisory Group if necessary.

A commitment to pass on or reinvest a portion of cost savings and efficiencies gained through the
Cooperative Agreement to the citizens in the affected geographic service area.

Authority: T.C.A. §§ 68-11-1303 and 68-11-1307 .
Rule 1200-38-01-.06 Active Supervision by Terms of Certification is amended by deleting paragraphs (5) and (8)
in their entirety and substituting instead the following language, and is further amended adding new paragraph (7)
and renumbering the remaining paragraphs accordingly, so that as amended, the new paragraphs shall read:
(5)

The Department shall conduct a public hearing in the geographic service area where a COPA is in effect
at least once every three (3) years to afford the public the opportunity to express their views regarding the
operation of the Cooperative Agreement.

(7)

A Department representative may make periodic onsite inspections of the Certificate Holder's locations as
necessary in regard to compliance with COPA

(9)

The Department shall make public and in writing its determinations of compliance, and the Index score
and trends .

Authority: T.C.A. § 68-11-1303 .
Rule 1200-38-01-.07 Modification/Termination is amended by deleting the rule title, but not the rule, in its entirety
and substituting instead the following language, so that as amended , the new rule title shall read :
1200-38-01-.07 Modification/Termination/Enforcement.
Authority: T.C.A. §§ 68-11-1303 and 68-11-1306.
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I certify that the information included in this filing is an accurate and complete representation of the intent and
scope of rulemaking proposed by the agency.
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Name of Officer:
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