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AMENDMENT

AMEND the rules of the State Board of Education Chapter 0520-01-20 Residential Mental Health
Facilities, by amending Rule 0520-01-20-.02 Definitions, Rule 0520-01-20-.05 Compliance and
Monitoring, and Rule 0520-01-20-.06 Calculation of Funds, so that the revised rule shall read:

RULES

OF
THE STATE BOARD OF EDUCATION

CHAPTER 0520-01-20
RESIDENTIAL MENTAL HEALTH FACILITIES

0520-01-20-.02 DEFINITIONS.

(1) “Active IEP" means a written statement for a child with a disability that is developed,
reviewed, and revised in accordance with 34 CFR §§ 300.320 through 300.324 and was
being implemented in the LEA at the time the student was admitted to the out-of-state
Residential Mental Health Facility.

(2) “Applicant” means an out-of-state Residential Mental Health Facility that seeks to receive
LEA per pupil state and local funds on a prorated daily basis for the length of a
Tennessee student’s stay.

(3) “Capacity” means a bed available in a Tennessee Residential Mental Health Facility to
deliver the appropriate mental health treatment to the Student at the time the Student is
admitted to the out-of-state Facility.

4) “Category 1-Special Purpose School” means a non-public school approved individually
by the Tennessee Department of Education that addresses a student’s education while
receiving short term medical or transient care.

(5) “Department” means Tennessee Department of Education.

(8) “Duplicated Count” means a student is counted towards the annual total of students
served by the facility each time the student is admitted to the facility.

(7) “Facility” or “Residential Mental Health Facility” means a facility which provides twenty-
four {24) hour residential treatment and habilitation. The focus of the program may be on
short-term stabilization or longer-term treatment and habilitation. The program must
provide or arrange for an education component in compliance with this Chapter,

{8) “FAPE" means a free appropriate public education in compliance with the Individuals with
Disabilities Act (“IDEA”}, 20 U.S.C. § 1400 ef seq.

(9} “Individualized Education Program” or “|[EP” means a written staterment for a child with a
disability that is developed, reviewed, and revised in accordance with 34 CFR §§ 300.320
through 300.324.

(10) “IEP Team” means a group of individuals described in 34 CFR § 300.321 that is
responsible for developing, reviewing, or revising an |EP for a child with a disability.

(11}  “LEA” means a Tennessee Local Education Agency and has the same meaning given in
T.C.A. §49-1-103(2).
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(12}  “Physician Attestation Form" means a form signed and dated by the Qualified Physician
that contains the patient's name and the dates of admission.

(13}  “Qualified Physician” means a perscn who is licensed under T.C.A. Title 63, Chapter & or
T.C.A. Title 63, Chapter 9 or similar statute in another jurisdiction and whe is the
professional treating the student for the medical condition requiring admittance to a
Residential Mental Health Facility.

{14) “Scheol Year" means July 1 to June 30 for the purposes of determining enroliment.

(15) “Standard Initial Application Form" means a document whereby an out-of-state Facility
may seek to receive approval by the Department to receive LEA per pupil siate and local
funds on a prorated daily basis for the length of a Tennessee student’s stay,

{16)  “Standard Application Renewal Form” means a document whereby an approved out-of-
state Facility may seek to receive continued approval by the Department to receive LEA
per pupil state and local funds on a prorated daily basis for the length of a Tennessee
student's stay.

{17 “Student" means a child enrolled in a Tennessee public school, grades Kindergarlen
through grade twelve ({K-12}, and who is admitted ioc the Facility pursuant to this
Chapter.

Authority: T.C.A. § 48-3-370. Administrative RHistory: New rules filed February 23, 2022; effective May
24, 2022,

0520-01-20-.05 COMPLIANCE AND MONITORING.

(1) The LEA and out-of-state Facility in which the Student enrolls shall establish a placement
agreement outlining the responsibilities of the LEA and the responsibilities of the out-of-
slate Facility regarding the student's FAPE and special education and related services
pursuant to the Student's IEP. At minimum, the placement agreement shall certify the
Facility intends to meet the following requirements when providing services to an
admitted Student:

€] Provides a minimum of sixteen and one-half (16%%) hours per week of educational
instructional services to admitted Students, unless the Student’s IEP provides
otherwise;

(b) Implements the Student's IEP as written at the time of the medical placement

decision, and as subsequently amended by the Student's |IEP feam during the
Student's stay at the Facility; and

{c} Has a sufficient number of teachers with an endorsement in special education or
a certification that the Department determines to be equivalent to an
endorsement in special education in Tennessee to comply with the Student's IEP
as written at the time of the medical placement decision, or as revised by the [EP
team as appropriate per 34 CFR §§ 300.324(b}. The out-of-state Facility shall
have the capacity to implement all special education and related services by the
endorsed service provider as stated and required in the Student’s IEP and to
offer FAPE.

(2) The out-of-state Facility shall consult with the Student’s LEA to determine how the Facllity
will best provide core instruction in, at a minimum, English Language Aris and
Mathematics for the Student, as well as arranging for required Tennessee state
assessments when applicable.
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(a) The aut-of-state Facility staff shall parlicipate in the Student’s 1EP team meetings
to inform the instructional pregramming needs of the Student.

{3) The out-of-state Facility shall report the attendance of each admitted Siudent to the
public school in the LEA in which the Student is enrolled.

4 If an LEA allocates funds to an out-of-state Facility pursuant to this Chapter, then the LEA
shall report any non-compliance of the Facility to the Department, including, but not
limited to:

(a) The Facility failed to implement the Student's IEP including all applicable state
and federal laws related to special education services; or

(b) The Facility failed to report daily attendance to the public school in the LEA in
which the Student is enrolled.

(5) Additionally, if the Department determines the out-of-state Facility has failed to comply
with the requirements of T.C.A. § 48-3-370(b), this Chapter, or all other applicable state
and federal laws then the LEA shall cease the allocation of funding as provided in this
Chapter.

{a) The Department shall notify the out-of-state Facility of noncompliance within five
(5) business days of discovery of noncompliance. The notification shalt state
reasons for noncompliance and that the Facility is no lenger approved and not
eligible to receive LEA per pupil state and local funds until the noncompliance is
corrected.

(b} A Facility that has been notified by the Depariment of nencompliance shall lose
its approval from the Department until the noncompliance is corrected.

(6) If the out-of-state Facility loses its approval from the Department due to noncompliance,
the Facility may file an appeal to the Department. Appeals shall be filed pursuant to the
following two (2) step appeal process:

(a) Step one (1): The appeat shall be on the form provided by the Department and
shall be submitted to the Department within ten (10) business days of receipt of
the notice of loss of approval. Notice shall be provided electronically and is
deemed received at the time the Department sends the email notification. The
appeal shall be reviewed by the Commissioner of Education, or the
Commissioner's designee, and a decision shall be issued within forty-five {458)
calendar days of receipt of the completed appeal form by the Department. The
Applicant shall be notified of the Commissioner's decision in the siep one (1)
appeal electronically. Such notice shall be deemed received at the time the
Department sends the email to the Applicant.

(b) Step two {2): An appeal of the Commissioner’s or the Commissioner's designee’s
decision in step one (1) shall be filed with the Department by the Applicant within
thirty (30) calendar days of notice of the step one {1} decision. Step two (2)
appeals shall be heard before an administrative law judge via an administrative
contested case hearing governed by the Uniform Administrative Procedures Act
(T.C.A. Title 4, Chapter 5).

(c) A parly who is aggrieved by a final decision in a Step two (2) contested case
hearing is entitled to judicial review pursuant to T.C.A. § 4-5-322.

Authority: T.C.A. § 49-3-370. Administrative History: New rules filed February 23, 2022; effective May
24, 2022,
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0520-01-20-.06 CALCULATION OF FUNDS.

(1)

@)
)

(4)

)

(6)

The LEA shall allocate funding to the out-of-state Facility in an amount equal to the per pupil state
and local funds received by the LEA on a prorated daily basis for the Student’s length of stay,
provided that the Facility and Student meets the requirements of this Chapter,

The daily rates shall be calculated by the Department each School Year,

The Department shall calculate the daily rate of funds to be transferred from the LEA to the
Facility as follows:

(a) Per pupil state and local funds generated through the state's K-12 education funding
formula and additional local funds received by the LEA in the prior fiscal year divided by
the average daily membership (ADM} from the prior fiscal year to equal the per pupil
state and local funding;

{b} The per pupil state and local funding is then divided by the one hundred eighty (180)
days to equal the total daily rate.

An approved Facility shall receive funds only for the days during which the Student is served
during the regular one hundred eighty {180)-day school year.

The funding specified in this chapter shall be in addition to funds allocated pursuant to federal law
and regulation, including, but not limited to, Title | and Elementary and Secondary Education Act
(ESEA)funds,

The calculation of funds as specified in this rule also applies to funding for Students admitted to a
Tennessee state-licensed Residential Mental Health Facility pursuant to T.C.A. § 49-3-370(a).

Authority: T.C.A. § 49-3-370. Administrative History: New rules filed February 23, 2022; effective May 24,

2022
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* |f a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

Nick Darnell

Jordan Mollenhour

Bob Eby

Ryan Holt

Warren Wells

Lillian Hartgrove

R MR

Nate Morrow

Darrell Cobbins X (PNV)

Larry Jensen x (PNV}

Victoria Harpool,
designee, Interim
Executive Director,
Tennessee Higher
Education
Commission.
Ex-Officio, Non-
Voting

Member.

| cerify ihat this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the State Board of Education on 3/23/2023, and is in compliance with the provisions of T.C.A, § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 12/08/2022

Rulemaking Hearing(s) Conducted on: (add more dates). 1/30/2023

Date: 8/17/2023

Signature:

Name of Officer: _Angie Sanders

Title of Officer: General Counsel

Agency/Board/Commission: _ State Board of Education

Rule Chapter Number(s): 0520-01-20-.02, -.05, and -.06

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Admirfistrative Procedures

Act, Tennessee Code Annotated, Title 4, Chapter 5.

/‘/ Jonathan Skrmetti
Attorney General and Reporter

w-C3, 22 7
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Public Hearing Comments

The Tennessee State Board of Education held a public rulemaking hearing on Rules 0520-01-20-.02, -.05, and -
.06 on January 30, 2023, at 500 James Robertson Parkway, Nashville, TN and via Webex. No public comments

were submitted at the hearing.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to inifiating the rule making process, all agencies shall
conduct a review of whether a proposed rule or rule affects small business.

This rule does not affect small business.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228, “On any rule and regulation proposed to be promulgated, the
proposing agency shall state in a simple declarative sentence, without additional comments on the merits or the
policy of the rule or regulation, whether the rule or regulation may have a projected financial impact on local
governments. The statement shall describe the financial impact in terms of increase in expenditures or decrease

in revenues,”

This rule has no fiscal impact on local governments beyond the authorizing legislation.
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Additional Information Required by Joint Government Operations Commitiee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

In the 2022 legislative session, Governor Lee and the Tennessee General Assembly passed the Tennessee
Investment in Student Achievement {TISA} Act which will transition the state to a student-based funding
approach starting in the 2023-24 school year.

Due to the passage of TiSA, this item proposes changes to the Residential Mental Health Facilities rule sections
0520-01-20-.02, -.05 and -.06 to remove specific references to the Basic Education Pragram (BEP).

(B} A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

The Tennessee Investment in Student Achievement (TISA) Act, Chapter 966 of the Public Acts of 2022.

{C) Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

The State Board of Education and Department of Education are both directly affected by this rule and urge
adoption. In addition, these rules also have a direct effect on local education agencies and residential mental
health facilities. The State Board did not receive any public comments from these parties urging adoption or
rejection of these rules.

{D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule or the necessity to promulgate the rule;

I None. l

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| None. |

{F} Identification of the appropriaie agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

A mnin Qamdavn (S4nin Baned of Education)
| Nathan . lamaa {State Rnard of Education)

v ‘™ -----ant of Education)

{G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

| Angie Sanders (State Board of Education) |

55-7039 (November 2022} 11 RDA 1693



™ 1ard of Education)

Rnhin ¥eh (Nanartment of Education)

(H) Office address, telephone number, and email address of the agency representative or representatives whe

will explain the rule at a scheduled meeting of the committees; and

Angie Sanders

State Board of Education

500 James Robertson Parkway, 8th Floor
Nashvifle, TN 37243

(R15Y 253-R707

Nathan James
State Board of Education
500 James Robertson Parkway, 8th Floor

Nashville, TN 37243
{R1R\ RADIR[RDA

Robin Yeh

Department of Education

710 James Robertson Parkway, 9% Floor
Nashville, TN 37243

fB1EY AAR_OQRAR

(I} Any additional information relevant to the rule proposed for continuation that the committee requests.

[ None.

8§5-7039 (November 2022)
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RULES

OF
THE STATE BOARD OF EDUCATION

CHAPTER 0520-01-20
RESIDENTIAL MENTAL HEALTH FACILITIES

0520-01-20-.02 DEFINITIONS.

)

(@)

“Active |IEP" means a written statement for a child with a disability that is developed, reviewed, and
revised in accordance with 34 CFR §§ 300.320 through 300.324 and was being implemented in
the LEA at the time the student was admitted to the out-of-state Residential Mental Health Facility.

“Applicant” means an cut-of-state Residential Mental Health Facility that seeks 1o receive LEA per
pupil state and local funds on a prorated daily basis for the length of a Tennessee student’s stay.

>apacity” means a bed available in a Tennessee Residential Mental Health Facility fo deliver the
appropriate mental health treatment to the Student at the time the Student is admitied to the out-
of-state Facility.

~ategory 1-Special Purpose School” means a non-public school approved individually by the
rennessee Deparlment of Education that addresses a student’s education while receiving short
terrn medical or transient care.

Jepariment” means Tennessee Depariment of Education.

Juplicated Count” means a student is counted towards the annual total of students served by the
acility each time the student is admitied to the facility.

~acility” or “Residential Mental Health Facility” means a facility which provides twenty-four (24)
nour residential treatment and habilitation. The focus of the program may be on short-term
stabilization or longer-term treatment and habilfitation. The program must provide or arrange for an
education component in compliance with this Chapter.

APE" means a free appropriate public education in compliance with the Individuals with
visabilities Act ("IDEA™), 20 U.S.C. § 1400 et seq.

ndividualized Education Program” or “IEP” means a written statement for a child with a disability
wat is developed, reviewed, and revised in accordance with 34 CFR §§ 300.320 through 300.324.

EP Team” means a group of individuals described in 34 CFR § 300.321 that is responsible for
ueveloping, reviewing, or revising an IEP for a child with a disability.

.EA" means a Tennessee Local Education Agency and has the same meaning given in T.C.A. §
~9-1-103(2).

Ihysician Attestation Form” means a form signed and dated by the Qualified Physician that



RESIDENTIAL MENTAL HEALTH FACILITIES CHAPTER 0520-01-20

(Rule 0520-01-20-.04, continued)

contains the patient’s name and the dates of admission.

Aualified Physician” means a person whoe is licensed under T.C.A. Title 63, Chapter 6 or T.C.A.
iitle 63, Chapter 9 or similar statute in another jurisdiction and who is the professional treating the
student for the medical condition requiring admittance to a Residential Mental Health Facility.

School Year” means July 1 to June 30 for the purposes of determining enrollment.

Standard Initial Application Form” means a document whereby an out-of-state Facility may seek
w receive approval by the Department to receive LEA per pupil state and local funds on a prorated
daily basis for the length of a Tennessee student’s stay.

Standard Application Renewal Form" means a document whereby an approved out-of-state
racility may seek to receive continued approval by the Department to receive LEA per pupil state
and local funds on a prorated daily basis for the length of a Tennessee student’s stay.

Sfudent” means a child enrolled in a Tennessee public school, grades Kindergarlen through
yrade twelve (K-12), and who is admitied te the Facility pursuant to this Chapter.

Authority: T.C.A. § 49-3-370. Administrative History: New rules filed February 23, 2022; effective May
24, 2022.

0520-01-20-.05 COMPLIANCE AND MONITORING.

(1)

(2)

The LEA and out-of-state Facility in which the Student enrolls shall establish a placement
agreement outlining the responsibilities of the LEA and the responsibilities of the out-of-state
Facility regarding the student's FAPE and special education and related services pursuant to
the Student’s IEP. At minimum, the placement agreement shall certify the Facility intends to
meet the following requirements when providing services to an admitted Siudent:

(a) Provides a minimum of sixteen and one-half {16 %) hours per week of educational
instructional services to admitted Students, unless the Siudent's IEP provides
ctherwise;

(b) Implements the Student’'s IEP as written at the time of the medical placement

decision, and as subsequently amended by the Student's IEP team during the
Student’s stay at the Facility; and

(c) Has a sufficient number of teachers with an endorsement in special education cr a
certification that the Department determines to be equivalent to an endorsement in
special education in Tennessee to comply with the Student's |IEP as writlen at the
time of the medical placement decision, or as revised by the IEP team as
appropriate per 34 CFR §§ 300.324(b). The out-of-state Facility shall have the
capacity to implement all special education and related services by the endorsed
service provider as stated and required in the Student's IEP and tc offer FAPE.

The cut-of-state Facility shall consult with the Student's LEA te determine how the Facility will
best provide core instruction in, at a minimum, English Language Arts and Mathematics for
the Student, as well as arranging for reguired Tennessee state assessmenis when applicable.



(@)

The oui-of-state Facility staff shall participate in the Student’s IEP team meetings to
inform the instructional programming needs of the Student.

(3} The out-of-state Facility shall report the attendance of each admitted Student to the public
school in the LEA in which the Student is enrolled.

{4) If an LEA allocates funds to an out-of-state Facility pursuant to this Chapter, then the LEA
shall report any non-compliance of the Facility to the Department, including, but not limited

to;

(a)

(b}

The Facility failed to implement the Student's IEP including all applicable siate and
federal laws related to special education services; or

The Facility failed to report daily atlendance to the public school in the LEA in which
the Student is enrolled.

(5) Additionally, if the Department determines the out-of-state Facility has failed fo comply with
the requirements of T.C.A. § 49-3-370(b), this Chapter, or all other applicable state and
tederal laws then the LEA shall cease the allocation of funding as provided in this Chapter.

(@)

(b)

The Department shall notify the out-of-state Facility of noncompliance within five (5}
business days of discovery of noncompliance. The notification shall state reasons
for noncompliance and that the Facility is nn langer approved and not eligible to
receive LEA per pupil state and local Inds until the noncompliance is
corrected.

A Facility that has been notified by the Department of noncompliance shall lose its
approval from the Department until the noncempliance is corrected.

(6} If the out-of-state Facility loses its approval from the Department due to noncompliance, the
Facility may file an appeal to the Department. Appeals shall be filed pursuant to the following
two (2) step appeal process:

(@)

(b)

(c)

Step one {1): The appeal shall be on the form provided by the Department and
shall be submitted to the Department within ten (10) business days of receipt of
the notice of loss of approval. Notice shall be provided electronically and is
deemed received at the time the Department sends the email notification. The
appeal shall be reviewed by the Commissioner of Education, or the
Commissioner's designee, and a decision shall be issued within forty-five (45}
calendar days of receipt of the completed appeal form by the Department. The
Applicant shall be notified of the Commissioner's decision in the step one (1)
appeal electronically. Such notice shall be deemed received at the time the
Department sends the email to the Appiicant.

Step two {2); An appeal of the Commissioner’s or the Commissioner's designee’s
decision in step one (1) shall be filed with the Department by the Applicant within
thirty (30) calendar days of notice of the step one (1) decision. Step two (2) appeals
shall be heard before an administrative law judge via an administrative contested
case hearing governed by the Uniform Administrative Procedures Act (T.C.A. Title
4, Chapter 5).

A party who is aggrieved by a final decision in a Step two (2} contested case
hearing is entitled to judicial review pursuant to T.C.A, § 4-5-322.



Authority: T.C.A. § 49-3-370. Administrative History: New rules filed February 23, 2022; effective May
24, 2022,

0520-01-20-.06 CALCULATION OF FUNDS.

(1

@)
(3)

(4)

)

(6)

The LEA =kl qllocate funding to the out-of-state Facility in an amount equal to the per pupil state
and loca unds received by the LEA on a prorated daily basis for the Student’s length of stay,
providec u... «.€ Facility and Student meets the requirements of this Chapter.

The daily rates shall be calculated by the Department each School Year.

The Department shall calculate the daily rate of funds to be transferred from the LEA to the Fagility
as follows:

(@)

yeaf to equal the per pupil state and Iocarfundir{g;

(b) The per pupil state and local funding is then divided by the one hundred eighty (180) days
to equal the total daily rate.

An approved Facility shall receive funds only for the days during which the Student is served during
the regular one hundred eighty (180)}-day school year.

The funding specified in this chapter shall be in addition to funds allocated pursuant to federal law
and regulation, including, but not limited to, Title | and Elementary and Secondary Education Act
(ESEA)funds.

The calculation of funds as specified in this rule also applies to funding for Students admitted to a
Tennessee state-licensed Residential Mental Health Facility pursuant to T.C.A. § 49-3-370(a).

Authority: T.C.A. § 49-3-370. Administrative History: New rules filed February 23, 2022; effective May
24, 2022.





