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Notice of Rulemaking Hearing

Hearings will be conducted in the manner prescribed by the Uniform Administrative Procedures Act, T.C.A. § 4-5-204. For
questions and copies of the notice, contact the person listed below.

Agency/Board/Commission: Underground Storage Tanks and Solid Waste Disposal Control Board
Division: Division of Remediation
Contact Person: Evan W. Spann

William R. Snodgrass Tennessee Tower
Address: 312 Rosa L. Parks Avenue, 14th Floor
Nashville, Tennessee 37243

Phone: (615) 532-8004
Email: Evan.W.Spann@tn.gov

Any Individuals with disabilities who wish to participate in these proceedings (to review these filings) and may
require aid to facilitate such participation should contact the following at least 10 days prior to the hearing:

ADA Contact: = ADA Coordinator
William R. Snodgrass Tennessee Tower
312 Rosa L. Parks Avenue, 22nd Floor
Address:  Nashville, Tennessee 37243
615-532-0200
Phone: | Hearing-impaired callers may use the TN Relay Service 1-800-848-0298

Email:  kathryn.reitz@tn.gov

Hearing Location(s) (for additional locations, copy and paste table)

Address 1- ML'JIFimedia Room, 3 Floor
" | William R. Snodgrass Tennessee Tower
Address 2: | 312 Rosa L. Parks Avenue
City: | Nashville, Tennessee

Zip: | 37243
Hearing Date: | 11/16/2023
Hearing Time: | 10:00 a.m. _X CST/CDT ___ EST/EDT

Alternate Hearing Option

Microsoft Teams meeting
Join on your computer, mobile app, or room device

Click here to join the meeting
Meeting ID: 272 654 476 778
Passcode: KBhi87

Download Teams | Join on the web
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Join with a video conferencing device

stateoftn@m.webex.com
Video Conference ID: 115 086 104 6
Alternate VTC instructions

Or call in (audio only)

+1629-209-4396,623176482# United States, Nashville
Phone Conference ID: 623 176 482#

Find a local number | Reset PIN

Learn More | Meeting options

Additional Hearing Information:

If it is hard for you to read, speak, or understand English, TDEC may be able to provide translation or
interpretation services free of charge. Please contact Valencia A. Cambrice at (615-532-0912) for more
information. Si le resulta dificil leer, hablar o entender inglés, TDEC puede proporcionar servicios de traduccion
o interpretacion sin cargo. Comuniquese con Valencia A. Cambrice al (615-532-0912) para obtener mas
informacién.

This rule would regulate the use of soil excavated from construction sites at other locations. These soils may
contain varying concentrations of hazardous substances and can also potentially contain solid waste, hazardous
waste, or polychlorinated biphenyls (PCBs). Soils containing hazardous substances that are excavated from one
site and taken to another site may be discarded material subject to regulation under the solid waste rules in
Chapter 0400-11-01. For highly-contaminated soils, the use of landfills in this situation is appropriate. However,
the disposal of less contaminated soil at landfills is expensive, unnecessary, and a poor use of limited landfill
space.

This rule would establish a coordinated regulatory approach for addressing these less contaminated soils. The
proposed amendments would provide an exemption from the solid waste rules in Chapter 0400-11-01 if the soil
is managed in accordance with this rule. The rule would prohibit offsite use of soil that contains PCBs or
hazardous waste.

This rule defines Category 1 soil as containing a hazardous substance at or below natural background levels or
below EPA screening levels. Category 1 soil may be reused offsite without additional requirements.

This rule defines Category 2 soil as containing a hazardous substance that does not qualify as Category 1 soil,
as well as soil that contains volatile organic compounds. Category 2 soil must be adequately characterized prior
to reuse. If it does not contain PCBs or hazardous waste, Category 2 soil excavated from a Brownfields Project
Voluntary Cleanup Oversight and Assistance Program (VOAP) site may be reused at another VOAP site, or at a
site approved by the Commissioner.

An initial set of draft rules has been prepared for public review and comment and may also be accessed for
review at https://www.tn.gov/environment/ppo-public-participation/ppo-public-participation/ppo-
remediation.html.

Oral or written comments are invited at the hearing. In addition, written comments may be submitted prior to or
after the public hearing to: Tennessee Department of Environment and Conservation, Division of Remediation;
Attention: Evan W. Spann, William R. Snodgrass TN Tower, 312 Rosa L. Parks Avenue, 14™ Floor, Nashville,
Tennessee 37243; telephone 615-532-8004 or email: Evan.W.Spann@tn.gov. However, such written comments
must be received by 4:30 PM CST, November 17, 2023, to assure consideration. For further information, please
contact Evan W. Spann at the mailing address, telephone number, or e-mail address as given above.

Revision Type (check all that apply):
_ X Amendment

X New

____ Repeal
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Rule(s) (ALL chapters and rules contained in filing must be listed. If needed, copy and paste additional tables to
accommodate more than one chapter. Please enter only ONE Rule Number/Rule Title per row.)

Chapter Number | Chapter Title

0400-11-01 Solid Waste Processing and Disposal

Rule Number Rule Title

0400-11-01-.01 Solid Waste Disposal Control System: General

Chapter Number | Chapter Title

0400-15-04 Use of Soil Containing a Hazardous Substance

Rule Number Rule Title

0400-15-04-.01 Use of Soil Containing a Hazardous Substance Off the Site of Excavation
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Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to
https://sos.tn.gov/products/division-publications/rulemaking-quidelines.

Chapter 0400-11-01
Solid Waste Processing and Disposal

Amendments

Rule 0400-11-01-.01 Solid Waste Disposal Control System: General is amended by a new paragraph (7) following
the current paragraph (6) to read as follows:

(7) Conditional Exemptions.
Soil that meets the criteria of Category 1 or Category 2 soil established in paragraph (2) of Rule 0400-15-
04-.01 and that is used off the site of excavation is not subject to regulation under this chapter, provided

that all conditions of Rule 0400-15-04-.01 are met.

Authority: T.C.A. §§ 68-211-101 et seq., and 4-5-201 et seq.
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Chapter 0400-15-04
Use of Soil Containing a Hazardous Substance

New Rules

Table of Contents

0400-15-04-.01 Use of Soil Containing a Hazardous Substance Off the Site of Excavation

0400-15-04-.01 Use of Soil Containing a Hazardous Substance Off the Site of Excavation.

(1) Purpose, applicability, and definitions.

(a) The purpose of this rule is to minimize the risks to public health, safety, and the environment when
soil containing a hazardous substance or substances in concentrations above natural background
is or has been excavated and used off the site of excavation.

(b) Unless subparagraph (c) of this paragraph provides otherwise, this rule applies to soil that contains,
or that may reasonably be anticipated to contain, a hazardous substance or substances and that
is used or intended to be used off the site of excavation.

(c) This rule does not apply to soil:
1. Used on the site of excavation, as defined in subparagraph (e) of this paragraph;
2. That is determined and documented by a registered professional engineer, professional

geologist, or the Commissioner to be undisturbed native soil prior to excavation.

(d) Soil is prohibited from use off the site of excavation under this rule if it contains:
1. Polychlorinated biphenyls (PCBs) or PCB waste subject to regulation under the Toxic
Substances Control Act, 15 U.S.C. §§ 2601-2697, and 40 C.F.R. part 761; or
2. A hazardous waste as defined by subparagraph (1)(c) of Rule 0400-12-01-.02 and that is
subject to regulation under Chapter 0400-12-01, including waste subject to a conditional
exemption.

(e) Unless otherwise defined in this subparagraph, the definitions found in Rule 0400-15-01-.02 shall
apply when those terms are used in this chapter. In addition, when used in this chapter, the
following terms have the meanings given below:

“Contractor” means any person, other than the soil generator or the recipient of the soil for use,
who takes possession of the soil or takes responsibility for the management of the soil for use that
is subject to this rule.

“Licensed professional geologist” means a person licensed as a geologist pursuant to T.C.A. Title

62, Chapter 36.

“Recipient” means the person(s) responsible for following the soil use plan at the receiving site.

“Site of excavation” means the location that is the same property or geographically contiguous
property owned by the person responsible for the soil being excavated.

“Soil” means unconsolidated earth material composing the superficial geologic strata (material
overlying bedrock), consisting of clay, silt, sand, or gravel size particles as classified by the U.S.
Natural Resources Conservation Service.

“Soil generator” means the person(s) responsible for soil being excavated for removal off the site

of excavation.

(2) Soil categorization.
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For the purposes of this rule, soil is categorized in accordance with the criteria of this paragraph:

(a) “Category 1 soil” is soil that is reasonably believed by a registered professional engineer, licensed
professional geologist, or the Commissioner to contain a hazardous substance or substances, in
concentrations:

1.

2.

Equal to or below natural background; or

Below the EPA Regional Screening Level (RSL) Residential Soil Table (Target Cancer
Risk (TR) =1E-06, Target Hazard Quotient (THQ)=0.1) (May 2023), or an updated version
as approved by the Commissioner; and

For chemicals that have a maximum contaminant level (MCL) established in Chapter 0400-
45-01, as summarized in Appendix B to Rule 0400-45-01-.19, below the EPA RSL Resident
Soil to Groundwater Table (TR=1E-06, HQ=0.1) (May 2023), or an updated version as
approved by the Commissioner, concentration based on a dilution attenuation factor of
one.

(i) A dilution attenuation factor of twenty may be used if the soil to be used will cover
less than 0.5 acres and the soil is not being placed directly on fractured bedrock
or karst.

(ii) If soil does not meet the EPA Regional Screening Levels for Resident Soil to

Groundwater transport concentrations, for chemicals that have an established
MCL, a Toxicity Characteristic Leaching Procedure or Synthetic Precipitation
Leaching Procedure may be used to determine if the soil has potential to leach to
groundwater above the General Use Ground Water criteria established in
paragraph (2) of Rule 0400-40-03-.08.

(b) “Category 2 soil” is soil that:

1.

Contains a hazardous substance, but does not meet the criteria established in
subparagraph (a) of this paragraph for Category 1 soil; or

2. Contains volatile organic compounds.
(3) Soil characterization.
(a) Category 2 soil intended to be used off the site of excavation must be characterized in accordance

with subparagraph (b) of this paragraph.

(b) Testing Requirements.

1.
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Soil required by subparagraph (a) of this paragraph to be characterized must be sampled
in accordance with part 2 of this subparagraph and analyzed in accordance with part 3 of
this subparagraph:

Sampling Plan Requirements.

(i) Except as allowed by subpart (iii) of this part, a sampling plan must be developed
for the Commissioner’s prior approval in accordance with this subpart, unless
comparable information acceptable to the Commissioner is already available:

" The sampling plan must:

l. Use statistical analysis, if applicable, to generate a statistically
based representative concentration;

Il. Contain at least 10 samples if statistical analysis using parametric
upper limits (95% upper confidence limits) are used; if the plan
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contains fewer than 10 samples, then the highest concentration
shall be used to determine potential risk; and

. Include, but not be limited to, an evaluation of the concentrations
of contaminants, the physical and chemical nature of the
contaminants, and the lateral and vertical distribution of
contaminants in the soil.

(1 At a minimum, the soil must be sampled as specified herein:
Volume of Soil subject to the rule Number of Representative
(Cubic Yards) Samples for Laboratory Analysis
0-60 4
60 — 240 8
240 — 480 12
480 —-720 16
One additional sample shall be submitted for laboratory analysis
for each additional 120 cubic yards of soil subject to this rule.

(i) Samples must be representative of the soil that is intended for use and may include
stockpile sampling and in situ sampling in accordance with items (1) and (Il) of this
subpart:

(0] Stockpile samples may be used to characterize soil. If compositing of
samples is conducted and grid sampling is used, each sample must be
comprised of a minimum of four subsamples collected randomly from
within the stockpile. Compositing of stockpile samples is prohibited for
volatile parameters. Stockpiles may be reconfigured to allow for adequate
characterization.

(1 If in situ sampling is used, it must be performed using a grid that includes
both the horizontal and vertical extent of the volume of soil subject to this
rule. Samples collected vertically must ensure collection of differing soil
types or physical characteristics.

(iii) A workplan proposing Incremental Sampling Methodology may also be submitted
for review and approval by the Commissioner on a project-by-project basis.

3. Sample Analysis.

Laboratory analysis must be in accordance with the EPA RCRA Manual, SW-846, Test
Methods for Evaluating Solid Waste, Physical/Chemical Methods, Office of Solid Waste
and Emergency Response (Third Edition, revised per the May 2020 Status Table).
Samples must be analyzed for constituents that any due diligence evaluation of the
historical use of the property identifies as potential contaminants. At a minimum, all
samples must be analyzed for the metals listed in Table 1 in subparagraph (3)(e) of Rule
0400-12-01-.02 and the analytes of SW-846 methods, 8260D Volatile organic compounds
by Gas Chromatography/Mass Spectrometry (Update VI, Revision 4, June 2018) and
8270E, Semi-volatile organic compounds by Gas Chromatography/Mass Spectrometry
(Update VI, Revision 6, June 2018). Alternatively, laboratory analysis may be conducted
using the most current version of SW-846.

(4) Category 1 Sail.

The soil generator and the recipient of Category 1 soil may use that soil off the site of excavation without
meeting any additional requirements of this rule.

(5) Category 2 Soil.

(a) Category 2 soil may be used off the site of excavation provided that:
SS-7037 (March 2020) 7 RDA 1693



(i)

(ii)

The generating site and receiving site are both enrolled in the Brownfield Projects
Voluntary Cleanup Oversight and Assistance Program (VOAP), in accordance with
T.C.A. § 68-212-224; or

The generating site is enrolled in the VOAP, in accordance with T.C.A. § 68-212-
224, and the receiving site is determined by the Commissioner to be a suitable
location for the beneficial use of the soil in a manner that is not detrimental to public
health, safety, or the environment, and is a project that meets a greater public
need. Examples include, but are not limited to, an airport runway, public utility,
public works, or roadway fill, and where the soil is encapsulated after placement.

The Commissioner finds in writing that the proposed use of the soil will not adversely
impact public health, safety, and the environment and approves the use of the soil at the
receiving site; and

All of the following requirements are met:

(i)

(ii)

(iii)

(iv)

The soil generator and the recipient of the soil send a written acknowledgment to
the Commissioner that liability protection will not be granted by the Commissioner
for the Category 2 soils;

The soil generator:

()] Develops a complete soil use plan in accordance with subparagraph (b)
of this paragraph;

(m Submits the soil use plan to the Commissioner for approval in accordance
with subparagraph (c) of this paragraph; and

(ry Complies with subparagraph (g) of this paragraph if the soil use plan
requires modification; and

The soil generator, contractor, and the recipient of the Category 2 soil comply with:

()] The soil use plan completed in accordance with subparagraph (b) of this
paragraph and with any modifications to the soil use plan made in
accordance with subparagraph (g) of this paragraph; and

(1 The additional management requirements of subparagraph (e) of this
paragraph; and

The sampling conducted in accordance with paragraph (3) of this rule, or any other
sampling conducted in accordance with approved methods, does not document
the presence of PCBs or hazardous waste as defined by subparagraph (1)(c) of
Rule 0400-12-01-.02 that is subject to regulation under Chapter 0400-12-01.

(b) The soil generator proposing to have the Category 2 soil used off the site of excavation must
prepare a complete soil use plan containing the following information:

1.

SS-7037 (March 2020)

The name, address, and phone number of the soil generator and, if the soil generator is a
business or governmental entity, the name, address, and phone number of a responsible

official;

The name, address, and phone number of the contractor or contractors, as applicable;

A description of the soil proposed for use including:

(i)
(ii)

The manner in which it was or will be generated;

The quantity generated or an estimate of the quantity to be generated,;
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(i)
(iv)
v)

An estimate of the quantity of soil to be used off site;
The proposed off-site use intended for the soil, and

The proposed disposition of any remaining quantities of soil not planned for off-
site use;

A certification that the soil is not prohibited from use by subparagraph (1)(d) of this rule;

The results of the characterization of the soil performed in accordance with paragraph (3)
of this rule;

A description of how the soil will be processed prior to use off the site of excavation, if
applicable, and how it will be transported to prevent:

(i)
(ii)

(iii)

Any adverse impact to public health, safety, and the environment;

The creation of objectionable odors, dust, unsightliness, fire, or other nuisance
conditions; and

Releases of any hazardous substance from the soil into the environment;

If the soil is to be stored off the site of excavation prior to use:

(i)
(ii)

(iii)

(iv)

The physical address of each area where the soil will be stored;

For each location, an estimate of quantity of soil to be stored and the maximum
length of time, not to exceed one year, it will be stored before use by the recipient;

A description of how the soil will be managed during storage to prevent:

()] Any adverse impact to public health, safety, and the environment,
including but not limited to the release of soil to waters of the state;

(1 The creation of objectionable odors, dust, unsightliness, fire, or other
nuisance conditions;

(1) Releases of any hazardous substance from the soil into the environment;
and

(V) The soil being stored or stockpiled in manner that prevents additional
contamination; and

A description of how the soil will be managed in compliance with applicable erosion
prevention and sediment control regulations;

A demonstration that the use of the soil will not adversely impact public health, safety, and
the environment, including but not limited to:

(i)

(ii)

(iii)

(iv)

The intended destination of the soil and the destination’s current or anticipated
land use;

Any potential releases of any hazardous substances from the soil into the
surrounding environment;

The potential for the soil to adversely impact groundwater or other waters of the
state at the receiving site;

If the soil contains a hazardous substance or substances that may volatilize, the
potential for the soil to cause a vapor intrusion hazard; and
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10.

11.

12.

13.

14.

(v) The creation of objectionable odors, dust, unsightliness, fire, or other nuisance
conditions;

A description of any engineering controls and land use restrictions at the receiving site or
that will be in place at the receiving site. If the controls or restrictions are not in place yet,
then the timeline for their placement;

A description of where the soil will be placed at the receiving site or sites including
coordinates;

A description of how the soil will be managed in compliance with applicable erosion
prevention and sediment control regulations during placement and any planned
construction activity at the receiving site;

The method to be used for keeping records to accurately report actual quantities of soil
used in the project at the receiving site;

A schedule proposing the project initiation, major steps, and completion dates; and
Any documentation requested by the Commissioner that supports the determinations

made, the information submitted in the plan or any proposed revision to the plan, or any
other relevant information requested by the Commissioner.

(c) Submission of the soil use plan for Category 2 soil.

1.

The soil generator must submit to the Commissioner for approval a complete soil use plan
and any other information needed to demonstrate that the use of the soil complies with this
rule prior to the soil being used off the site of excavation.

However, Category 2 soil may be taken off the site of excavation and stored before a
suitable destination site is identified provided the soil generator first submits to the
Commissioner for approval the soil use plan required by subparagraph (b) of this paragraph
containing:

(i) The information required by parts (b)1 through 7, 12, 13, and 14 of this paragraph
prior to the soil being removed from the site of excavation for storage; and

(ii) The information required by parts (b)8 through 11, and 14 of this paragraph prior
to the soil being removed from storage to the receiving site.

(d) Upon completing review of the information submitted, the Commissioner will notify the applicant in
writing that:

1.

The use of the Category 2 soil has been approved and include any additional conditions
the Commissioner deems necessary to prevent adverse impacts to public health, safety,
and the environment; or

The use of the Category 2 soil has been denied upon a finding that the proposed use would
result in unacceptable adverse impacts to public health, safety, or the environment.

(e) Upon receiving the Commissioner’s approval:

1.
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The soil generator and contractor must:

(i) Comply with the approved soil use plan and any modifications to the soil use plan
approved in accordance with subparagraph (g) of this paragraph;

(ii) Manage the Category 2 soil until the time it is used, including any storage,
transportation, or processing, consistent with the current soil use plan and with all
other applicable federal, state, and local laws, ordinances, rules, and regulations;
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and

(iii) Provide the soil use plan and any modifications to the soil use plan to the recipient
of the Category 2 soil prior to the recipient receiving the soil.

2. The recipient of the Category 2 soil must:

0] Use the soil consistent with the approved soil use plan, any approved modifications
to the soil use plan, and with any appropriate and applicable engineering
standards, commercial standards, and agricultural or horticultural practices; and

(i) Use the soil in compliance with all applicable federal, state, and local laws,
ordinances, rules, and regulations.

() The Commissioner may require that a notice of land use restrictions be recorded in accordance

with T.C.A. § 68-212-225 on the deed to the receiving site where the Category 2 soil is used.

(9) Modification of the soil use plan for Category 2 soil requested by the soil generator, contractor, or
recipient, with the written consent of the soil generator, may be made at any time, provided the
modified plan continues to demonstrate compliance with the requirements of subparagraph (b) of
this paragraph and is submitted in accordance with subparagraph (c) of this paragraph. The sail
use plan is not considered modified until it is approved by the Commissioner in writing.

(h) The Commissioner may modify or revoke a Category 2 soil use approval if the Commissioner
determines that:

1.

The soil use plan and any other information submitted at the Commissioner’s request
contained material misrepresentations or false statements;

2. The Category 2 soil has been stored for more than length of time specified in the soil use
plan approved by the Commissioner;
3. The Category 2 soil has not been managed or used as approved by the Commissioner; or
4. Based on new information or changed conditions, the Commissioner determines that the
use of the Category 2 soil has a reasonable potential to cause an adverse impact to public
health, safety, welfare, or the environment.
(6) If the Commissioner determines that the soil subject to this rule was improperly used, then pursuant to

T.C.A. §§ 68-212-213 and 68-212-215, the Commissioner may assess civil penalties and require corrective
action. In addition, failure to comply with the conditions of this rule will subject soil that contains a
concentration of a hazardous substance, as defined in Rule 0400-15-01-.02, above natural background, as
defined in Rule 0400-15-01-.02, to the applicable requirements of Chapter 0400-11-01.

(7) The Commissioner is authorized to recover the Department’s oversight costs associated with implementing
this rule at VOAP sites.

Authority: T.C.A. §§ 68-212-201 et seq. and 4-5-201 et seq.
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	“Contractor” means any person, other than the soil generator or the recipient of the soil for use, who takes possession of the soil or takes responsibility for the management of the soil for use that is subject to this rule.
	“Licensed professional geologist” means a person licensed as a geologist pursuant to T.C.A. Title 62, Chapter 36.
	“Recipient” means the person(s) responsible for following the soil use plan at the receiving site.
	“Site of excavation” means the location that is the same property or geographically contiguous property owned by the person responsible for the soil being excavated.
	“Soil” means unconsolidated earth material composing the superficial geologic strata (material overlying bedrock), consisting of clay, silt, sand, or gravel size particles as classified by the U.S. Natural Resources Conservation Service.
	“Soil generator” means the person(s) responsible for soil being excavated for removal off the site of excavation.
	(b) “Category 2 soil” is soil that:
	1. Contains a hazardous substance, but does not meet the criteria established in subparagraph (a) of this paragraph for Category 1 soil; or



