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Chapter 0800-02-06 General Rules of the Workers' Compensation Program Utilization Review is amended by
deleting the chapter in its entirety and substituting the following, so that as amended the rule shall read:
0800-02-06-.01

Definitions.

The following definitions are for the purpose of these Utilization Review Rules, Chapter 0800-02-06:

(1)

"Administrator" means the chief administrative officer of the Bureau of Workers' Compensation of
the Tennessee Department of Labor and Workforce Development, or the Administrator's
designee.

(2)

"Advisory Medical Practitioner" means an actively Tennessee-licensed practitioner, who is
board certified, who is in good standing, who is in the same or similar general specialty as the
recommending
authorized
treating
physician,
and
who
makes
utilization
review
determinations for the utilization review organization or the Bureau.

(3)

"Authorized Treating Physician" means the practitioner chosen from the panel required by T.C.A.
§ 50-6-204 or a practitioner referred to by the practitioner chosen from the panel required by
T.C.A. § 50-6-204, as appropriate. Authorized Treating Physician shall also include any other
medical professional recognized and authorized by the employer or designated by the Bureau to
treat any injured employee for a work-related injury or condition.

(4)

"Bureau" means the Tennessee Bureau of Workers' Compensation.

(5)

"Business day" means any day upon which the Tennessee Bureau of Workers' Compensation is
open for business.

(6)

"Contractor" means an independent utilization review organization not owned by or affiliated
with any carrier authorized to write workers' compensation insurance in the state of Tennessee
with which the Administrator has contracted to provide utilization review, including peer review, for
the Bureau, as referred to in T.C.A. § 50-6-124.

(7)

"Employee" means an employee as defined in T.C.A. § 50-6-102, but also includes the
employee's legally authorized representative or legal counsel.

(8)

"Employer" means an employer as defined in T.C.A. § 50-6-102, but also includes an
employer's insurer, third party administrator, self-insured employers, self-insured pools and
trusts, as well as the employer's legally authorized representative or legal counsel, as applicable.

(9)

"Health care provider" includes, but is not limited to, the following: licensed individual, chiropractor,
dentist, occupational therapist, physical therapist, physician, surgeon, optometrist, podiatrist,
pharmacist, group of practitioners, hospital, free standing surgical outpatient facility, health
maintenance organization, industrial or other clinic, occupational healthcare center, home
health agency, visiting nursing association, laboratory, medical supply company, community
mental health center, and any other facility or entity providing treatment or health care services for
a work-related injury within the scope of their license.

(10)

"Inpatient services" means services rendered to a person who is formally admitted to a
hospital and whose length of stay.is in accordance with the Medicare rules for "inpatient status."

(11)

"Medical Director" means the Medical Director of the Bureau appointed by the Administrator pursuant to
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T.C.A. § 50-6-126, or the Medical Director's designee chosen by the Administrator to act on behalf of
the Medical Director.
(12) "Medically necessary" or "medical necessity" means healthcare services that a physician, exercising
prudent clinical judgment, would provide to a patient for the purpose of preventing, evaluating,
diagnosing or treating an illness, injury, disease or its symptoms, and that are:
(a) In accordance with · generally accepted standards of medical practice, including Treatment
Guidelines as defined in Rule 0800-02-06-.01(19);
(b} Clinically appropriate, in terms of type, frequency, extent, site and duration; and considered effective
for the patient's illness, injury or disease;
(c) Not primarily for the convenience of the patient, physician, or other healthcare provider; and
·(d) Not more costly than an alternative service or sequence of services at least as likely to produce
equivalent therapeutic or diagnostic results as to the diagnosis or treatment of that patient's illness,
injury or disease;
(13) "Outpatient services" means a service provided by the following, but not limited to, types of facilities:
physicians' offices and clinics, hospital emergency rooms, hospital outpatient facilities, community
mental health centers, outpatient psychiatric hospitals, outpatient psychiatric units, and freestanding
surgical outpatient facilities also known as ambulatory surgical centers. Outpatient services may
also include hospital admissions that do not qualify as "inpatient admissions" under Medicare
regulations appropriate for the date of discharge.
(14) "Parties" means the employee, authorized treating
representatives as those terms are defined herein.

physician,

employer,

and their legal

(15) "Practitioner" means a person currently licensed in good standing to practice as a doctor of medicine,
doctor of osteopathy, doctor of chiropractic, or doctor of dental medicine .· or dental surgery.
I

(16) "Preauthorization" for workers' compensation claims means that the employer, prospectively or
concurrently, authorizes the payment of medical benefits. Preauthorization for workers' compensation
claims does not mean that the employer accepts the claim or has made a final determination on the
compensability of the claim. Preauthorization for workers' compensation claims shall not mean
utilization review as defined by Rule 0800-02-06-.01 (20).
_(17) "Recommended treatment" means the recommendation of the authorized treating physician to perform
or refer treatments, procedures, surgeries, including medications but not limited to Schedule II, Ill, or IV
controlled substances after 90 days, and/or admissions in either an inpatient or outpatient setting.
Recommended treatment shall also mean emergency treatments, procedures, surgeries, and/or
admissions when retrospective review is performed.
(18) "Records" means medical records and reports regarding an employee's claim for workers'
compensation benefits. Records include electronic imaging of such documents.
(19) "Treatment Guidelines" means statements that include recommendations intended to optimize patient
care that are informed by a systematic review of the evidence and an assessment of the benefit and
harms of alternative care options. The statements and other documents that accompany the guidelines
are those that are adopted by the Bureau effective on January 1, 2016, and periodically updated as new
information warrants.
(20) "Utilization review" means evaluation of the necessity, appropriateness, efficiency and quality of medical
services, including the prescribing of one (1) or more Schedule II, Ill or IV controlled substances for pain
management for a period of time exceeding ninety (90) days from the initial prescription of such
controlled substances, provided to an injured or disabled employee based upon medically accepted
standards and an objective evaluation of the medical care services provided; provided, that "utilization
review" does not include the establishment of approved payment levels, a review of medical charges or
fees, or an initial evaluation of an injured or disabled employee by a physician. "Utilization review," also
3

known as "Utilization management," does not include the evaluation or determination of causation or the
compensability of a claim. For workers' compensation claims, "utilization review" does not include
preauthorization as defined in Rule 0800-02-06-.01(16). The employer shall be responsible for all costs
associated with utilization review and shall in no event obligate the employee, health care provider or
Bureau to pay for such services.
(21) "Utilization review agenUorganizatioh" means an individual or entity authorized to do business and
provide utilization review services in Tennessee. All Utilization review agents/organizations are required
to be certified by the Commissioner of Commerce and Insurance pursuant to T.C.A. § 56-6-701, et seq.,
and registered with the Bureau, complying with the accreditation requirement in T.C.A. § 50-6-124(a).
Authority: T.C.A. §§ 50-6-102, 50-6-124, 50-6-126, 5()..6-233.

0800-02-06-.02 Utilization Review System.
(1)

This Chapter shall apply to all recommended treatments as defined above for work-related
injuries or conditions whenever the recommendation is made after this Chapter, as amended, becomes
effective.

(2)

Employers shall establish and maintain a system of utilization review. An employer may choose to
provide utilization review services itself, through its insurer or through a third party administrator.
Whenever utilization review is conducted, whether mandatory under this Chapter, 0800-02-06, or
not, such utilization review shall be conducted in complete conformity with this Chapter. Failure to
comply with this Chapter in any way may subject the employer and utilization review organization to
sanctions and/or civil penalties as set forth in Rule 0800-02-06-.10. The Administrator, the Medical
Director or the Court of Workers' Compensation Claims, may determine whether a utilization review
was conducted in conformity with this Chapter and may determine that a utilization review is void.

(3)

The Administrator may provide or contract for certain utilization review services with a Contractor.
The Contractor may provide any service allowed by T.C.A. § 50-6-124, including, but not limited to,
reviewing utilization review services and providing peer review. The parties shall cooperate and
provide any necessary medical information to the Contractor when requested, which shall not
constitute a waiver of any applicable privilege or confidentiality.

(4)

Any organization conducting utilization review for workers' compensation cases pursuant to this
Chapter shall provide to the Administrator copies of any information provided to the Commissioner
of Commerce and Insurance pursuant to T.C.A. .§ 56-6-704. Any organization conducting utilization
review for workers' compensation cases must also register with the Bureau on a form prescribed by
the Administrator. Failure to certify to the Commissioner of Commerce and Insurance and be
registered with the Bureau prior to performing utilization review services may result in sanctions
and/or civil penalties pursuant to Rule 0800-02-06-.10 of this Chapter.

(5)

Subject to any applicable requirements of law concerning confidentiality of records, a utilization review
organization shall provide the Bureau, including the Medical Director, with any appropriate
utilization review records or permit the Bureau to inspect, review, or copy such . records in a
reasonable manner. The Bureau will maintain any required confidentiality of any personally
identifying information concerning employees claiming workers' compensation benefits. Provision of
these records pursuant to this rule shall not constitute a waiver of any applicable privilege or
confidentiality.

(6)

In no event shall an individual concurrently perform case management services, as set forth in
Chapter 0800-02-07, and utilization review with regard to a single claim of a work-related injury.

(7)

Billing and payment for any medical services provided in conjunction with this Chapter shall be
subject, as applicable, to the Bureau's Medical Cost Containment Program, Medical Fee Schedule, or
In-Patient Hospital Fee Schedule rules contained in Chapters 0800-02-17, 0800-02-18, and 08004

02-19, respectively.
Authority: T.C.A. §§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, 50-6-233

0800-02-06-.03 Utilization Review Requirements.
(1)

In any case in which utilization review is undertaken, the utilization review organization shall make an
objective evaluation of the recommended treatment as it relates to the employee's condition and
render a determination concerning the medical necessity of the recommended treatment. A utilization
review agent shall contact the authorized treating physician regarding the recommended treatment
pursuant to applicable law and Rule 0800-02-06-.06; provided that such contact shall not constitute a
waiver of any other applicable privilege or confidentiality.

(2)

Upon initiation of utilization review, the authorized treating physician shall submit all necessary
information to the utilization review organization and shall certify that the information is a complete
copy of the health care provider's records and reports that are necessary for utilization review.
The authorized treating physician shall also include the reason(s) for the necessity of the
recommended treatment in such records and reports. The employer, or other payer, shall reimburse
the authorized treating physician for the costs of copying and transmitting such records; provided that
the costs do not exceed the amounts prescribed by T.C.A. § 50-6-204. If a dispute arises as to the
completeness or necessity of information, then the parties shall proceed as set forth in Rule 0800-02-06.06(5}.

(3)

Upon receipt of all necessary information, the initial utilization review decision may be determined
by a licensed registered nurse whenever the recommended treatment is being approved. For all
denials, the utilization review decision shall be determined by an advisory medical practitioner and
communicated to the parties in a written utilization review report.

(4)

Any treatment that explicitly follows the treatment guiqelines, including medications, adopted by the
administrator or is reasonably derived therefrom, including allowances for specific adjustments to
treatment, shall have a presumption of medical necessity for utilization review purposes. This
presumption shall be rebuttable only by clear and convincing evidence that the treatment erroneously
applies the guidelines or that the treatment presents an unwarranted risk to the injured worker.

{5)

If a question arises in a Utilization Review denial, as to whether a recommended treatment follows the
guidelines adopted by the administrator or is reasonably derived therefrom, including allowances for
specific adjustments to treatment, or that the treatment erroneously applies the guidelines, or that the
treatment presents an unwarranted risk to the injured worker, then the employee or authorized treating
physician may appeal the Utilization Review denial, and the Medical Director will make a written
determination and communicate that determination in accordance with the provisions in 0800-02-06-.07.

Authority: T.C.A. §§ 50-6-102, 50-6-124, 50-6-126, and 50-6-233.

0800-02-06-.04 Contents of Utilization Review Report.
(1)

The utilization review organization shall communicate its determination to the parties within the
timeframe established in Rule 0800-02-06-. 06.

(2)

If a Utilization Review appeal is filed, any recommended modification in a Utilization Review
Report will be considered a denial for the purpose of evaluating the appeal by the Bureau.
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(3)

If the utilization review determination is a denial of a recommended treatment, then the utilization
review organization shall submit a written utilization review report in conformity with the requirements
of subsection (4) of this Rule. If the utilization review determination is an approval of a
recommended treatment, then the utilization review organization shall submit written documentation of
the determination; provided that the written documentation is not required to be a utilization review
report in conformity with the requirements of subsection (4) of this Rule. A utilization review report
and other written documentation may be communicated through electronic means when available and
appropriate. ·

(4)

The utilization review report shall adhere to the following requirements:
(a)

The utilization review organization shall consider only the medical necessity, appropriateness,
efficiency, and quality of the recommended treatment for the employee's condition. The
consideration under quality may include factors such as timeliness, effectiveness, efficacy,
conformity to the Bureau's adopted Treatment Guidelines, and other evidence based treatment
guidelines (including the comments and observations) approved by the Administrator. Treatment
recommendations shall not be denied if they follow the Bureau's adopted Treatment Guidelines.

(b)

Whenever a utilization review organization determines that the recommended treatment will be
denied, the utilization review report must contain specific and detailed reasons for the denial, a
listing of all the documents used to make the determination, and a record of any other
communication between the advisory medical practitioner and the requesting provider.

(c)

The utilization review organization shall also include the name, address, phone number and
qualifications of the advisory medical practitioner making a denial determination.

(d)

All utilization review reports that deny or modify any portion of a recommended treatment,
including medications, shall include an appeal form prescribed by the Bureau. The utilization
review organization shall transmit a copy of the utilization review report and appeal form to
the authorized treating physician, employee, and employer. Upon request, the utilization review
organization shall transmit any utilization review report to the Bureau. Failure to include the
appeal form in the utilization review report and transmit such to all parties may result in
sanctions and/or civil penalties pursuant to Rule 0800-02-06-.10 of this Chapter.

Authority: T.C.A. §§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, and 50-6-233.

0800-02-06-.05 Mandatory Utilization Review.
(1)

If the employer as defined in 0800-02-06-.01 disagrees with the Authorized Treating Physician about the
medical necessity of a recommended treatment, then the employer must participate in Utilization
Review as defined in 0800-02-06-.01.

(2)

Utilization review is required to be performed pursuant to the requirements of this Chapter whenever
it is mandated by T.C.A. § 50-6-124 or the Bureau's Rules for Medical Payment, Medical Fee
Schedule, or In-Patient Hospital Fee Schedule rules contained in Chapters 0800-02-17, 0800-02-18,
and 0800-02-19, respectively.

Authority: T.C.A. §§ 50-6-102, 50-6-124, 50-6-126, and 50-6-233.

0800-02-06-.06 Time Requirements.
(1)

If a recommended treatment requires utilization review, then an employer shall submit the case to
its utilization review organization within three (3) business days of the authorized treating physician's
notification of the recommended treatment, subject to subsection (5) of this Rule. The authorized
treating physician's notification of the recommended treatment to the employer shall, at a minimum,
6

be in a form that confirms transmission by showing the time and date of receipt (e.g., facsimile). The
employer shall notify all parties upon submitting the case to its utilization review organization and shall
also, if requested, notify the bureau. If the employer fails to comply with this subsection, then the
employer may be subject to sanctions and/or civil penalties pursuant to Rule 0800-02-06-.10 of this
Chapter.
(2)

The utilization review organization shall render the determination and communicate the determination in
writing to the authorized treating physician, employee and employer within seven (7) business days of
receipt of the case from the employer, subject to subsection (5) of this Rule. If the determination is a
denial, the utilization review report shall list all records and supplemental material reviewed by the
utilization review organization. Upon request, the authorized treating physician or employee may
obtain copies of any such records and supplemental material reviewed by the utilization review
organization. The utilization review report shall also include an appeal form prescribed by the Bureau
on which the utilization review organization shall identify the state file number associated with the claim
for which treatment is being recommended, if any, and shall identify the utilization review organization's
certification number issued by the Bureau. If the utilization review organization fails to comply with
this subsection, then the utilization review organization may be subject to sanctions and/or civil
penalties pursuant to Rule 0800-02-06-.1 O of this Chapter.

(3)

If a denial of the recommended treatment is appealed to the Bureau, then the employer as defined in
Rule 0800-02-06-.01(8) shall send a copy of the utilization review report and all records reviewed by
the utilization review organization to the Bureau within five (5) business days of a request from the
Bureau.

(4)

An approval of a recommended treatment by the employer's utilization review organization shall be
final and binding on the parties for administrative purposes.

(5)

When there is a dispute over a request for information, the following timeframes shall apply:
(a)

If the employer or utilization review organization does not possess all necessary information in
order to e v a I u ate the recommended treatment a n d render the utilization review
determination, then it shall immediately make a written request for such information to the
authorized treating physician, who shall comply with the written request within five business days
of receipt of the written request. The time requirements in subsections (1)-(2) of this Rule shall
be tolled until the employer or utilization review organization receives the necessary information
or until the timeframe set forth in the preceding sentence expires, whichever occurs first.

(b)

Denials by a utilization review organization for inadequate information may be appealed pursuant
to Rule 0800-02-06-.07, at which time the authorized treating physician shall submit alt
information deemed to be necessary by the Bureau. If the Bureau finds that the employer's or
utilization review organization's request did not pertain to necessary information, then the
employer or utilization review organization may be subject to sanctions and/or civil penalties as set
forth in Rule 0800-02-06-.10, at the discretion of the Administrator. In addition, if an authorized
treating physician fails to cooperate and timely furnish all necessary information, records and
documentation to an· employer or utilization review organization, then the authorized treating
physician may be subject to sanctions· and/or civil penalties as set forth in Rule 0800-02-06-.10, at
the discretion of the Administrator.

(6) Employer's obligations upon receipt of utilization review determination:
(a)

Within three (3) business days of receiving a utilization review determination that denies
the recommended treatment, the employer as defined in Rule 0800-02-06-.02(8) shall give
written notification to the employee and authorized treating physician as to whether the
employer will authorize any of the recommended treatments that were denied by the uti.lization
review organization and what, if any, conditions shall apply to such authorization.

(b)

If requested by the bureau, within three (3) business days of receiving a utilization review
determination that is either an approval or denial, the employer as defined in Rule 0800-0206-.01shall forward such determination to the bureau. The employer shall also forward the
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notification described in subsection (6)(a) above, if applicable.
(7)

(a)

The utilization review decision to deny a recommended treatment shall remain effective for a
period of 6 months from the date of the decision without further action by the employer as defined
in Rule 0800-02-06-.01 (8) if the request is for the same treatment, unless there is a material
change documented by the treating physician that supports a new review or other pertinent
information that was not used by the utilization review organization in making the initial decision.
This provision also applies to medication denials, or modifications.

(c)

This same 6-month provision applies to the determinations, including medications upheld by the
Medical Director on appeal.

Authority: T.C.A. §§ 50-6-102, 50-6-118, 50-6-124, 5{}-6-126, 5{}-6-233.

0800-02-06-.07

Appeals of Utilization Review Decisions.

(1)

Every denial of a recommended treatment shall be accompanied by a form prescribed by the Bureau
that informs the employee and authorized treating physician how to request an appeal with the
Bureau. The employee or authorized treating physician shall have thirty (30) calendar days from receipt
of a denial by an employer as defined in Rule 0800-02-06-.01(8) to request an appeal with the Bureau. The
form and accompanying instructions provided shall be the current form and instructions adopted by the
Bureau and posted on the Bureau's website. The Medical Director may extend the time to appeal for
good cause.

(2)

Upon receipt of an appeal request by an employee or authorized treating physician:

(3)

(a)

The Bureau or its designated contractor shall conduct the utilization review appeal. The
Bureau or its designated contractor may contact the authorized treating physician for the purpose
of obtaining any necessary missing information. The Bureau or its designated contractor shall
determine the medical necessity of the recommended treatment as soon as practicable after
receipt of all necessary information. The Bureau or its designated contractor shall then transmit
such determinat,ion to the authorized treating physician, employee, and employer. The
determination of the Bureau or its designated contractor is final for administrative purposes,
subject to the provisions of subsections (3)-(5) of this Rule.

(b)

If any information necessary for the determination of the appeal is not within the possession
of the Bureau, then any party not providing such information when requested by the Bureau may be
subject to sanctions and/or civil penalties as set forth in Rule 0800-02-06-.10, at the discretion of
the Administrator.

(c}

The Bureau shall charge fees, as posted on its website, pursuant to Public Chapter 289 (2013)
and T.C.A. §50-6-204U) for each utilization review appeal that it completes. The fee shall be paid
by the employer within thirty (30) calendar days of the Bureau's completion of the appeal. Failure
to comply with this requirement may result in a civil penalty of not less than $50 nor greater than
$5000 per violation. If there is a pattern of violations, the Administrator may consider suspension of
participation in the Bureau's utilization review program. If the fee and/or penalty remain unpaid for a
further 30 days, the Administrator may impose further civil penalties or sanctions, or request that the
Department of Commerce and Insurance apply penalties/sanctions in accordance with their policies.
The appeal of any fee or civil penalty assessed pursuant to this section shall be made in accordance
with the Uniform Administrative Procedures Act, T.C.A. §§ 4-5-101, et seq., and the most current
procedural rules of Chapter 0800-02-13, as may be amended periodically in the future, which are
incorporated as if set forth fully herein.

If the determination of the Bureau is an approval of part or all of the recommended treatment, then
the Medical Director shall issue a determination that specifies the treatment(s) that is/are medically
8

necessary. The penalty prov1s1ons of T.C.A. §§ 50-6-238 and 50-6-118 shall apply to these
determinations issued pursuant to this subsection (3).
(4)

For dates of injury on or after July 1, 2014, if the determination of the Medical Director is to approve part
or all of the recommended treatment, then within seven (7) calendar days of the receipt of the
determination letter from the Medical Director, referenced in subsection (3) above, the insurance carrier
is required to inform the provider that the procedure and /or treatment, including medications, has been
approved and request that the procedure or treatment be scheduled. The penalties for noncompliance
with this subsection are those set forth in T.C.A §50-6-118.

(5)

A determination of denial is effective for a period of 6 months from the date of the determination as set
forth in rule 0800-02-06-.06(7).
\

(6)

Notwithstanding the provisions of subsection (4), if any party, including an employee, employer, or a
carrier, disagrees with a determination of the Medical Director's recommended or denied treatmen~ then
the aggrieved party may file a Petition for Benefit Determination (PBD) with the Court Of Workers'
Compensation Claims within seven (7) business days of the receipt of the determination to request a
hearing of the dispute in accordance with applicable statutory provisions.

(7)

Notwithstanding any other provision to the contrary, if the parties agree on a recommended treatment
after the employer's utilization review organization has denied such, then the parties may, by joint
agreement, override the determination of the employer's utilization review organization or the Bureau
and approve the recommended treatment. Such approval by agreement shall terminate any appeal
to the Bureau and no fee shall be required of the employer for any such appeal that has yet to be
determined by the Bureau.

Authority: T.C.A. §§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, 50~6-204, 50-6-233, 50-6-238

0800-02-06-.08 Utilization Review Forms.
(1)

All utilization review organizations must file with the Bureau the Utilization Review Notification form
(Form C-35) electronically within three (3) business days upon initiation of utilization review services
on an employee's workers' compensation claim. Only one form should be filed for each date of a
utilization review referral even if more than one treatment is reviewed on that same date.

(2)

All utilization review organizations must file with the Bureau the Utilization Review Closure form
(Form C-36/C-37) electronically for each C-35 filed within three (3) business days following the
conclusion of utilization review services on an employee's workers' compensation claim.

(3}

If requested by the Bureau, a utilization review organization shall be required to file an annual report
with the Bureau detailing the utilization review organization's activities.

Authority: T.C.A. §§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, and 50-6-233.

0800-02-06-.09
( 1)

Subcontractors.

A utilization review organization shall be responsible for any advisory medical practitioner( s),
registered nurse(s), or other utilization review organization(s) with whom the utilization review
organization subcontracts to perform utilization reviews. If a subcontractor performs a utilization review
in accordance with the requirements of this Chapter, then the utilization review shall be treated as if
performed by the contracting utilization review organization. A utilization review organization shall be
liable for all sanctions and/or civil penalties contained in this Chapter whenever its subcontractor
violates any provision contained herein.
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Authority: T. C.A. §§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, and 50-6-233.

0800-02-06-.10

Sanctions and Civil Penalties.

(1)

Failure by an employer, insurer, third party administrator, or utilization review organization to comply
with any requirement in this Chapter, 0800-02-06, including but not limited to applying utilization
review when required, proper inclusion of the forms with notification of a denial, and complying with the
timeframes and registration for utilization review, shall subject such party to a penalty of not less than
fifty dollars ($50.00) nor more than five thousand dollars ($5,000.00) per violation at the discretion
of the Administrator. The Bureau may also institute a temporary or permanent suspension of the right
to perform utilization review services for workers' compensation claims, if the utilization review
organization has established a pattern of violations. This includes licensing and specialty requirements
for an Advisory Medical Practitioner as defined in 0800-02-06-.01(3) and timeframes for the provision of
medical records and other required documentation in 0800-02-06-.06(5)(b).

(2)

The penalty for failure to timely file the Form C-35 or Form C-36/C-37 in accordance with Rule 0800-0206-.08 is twenty-five dollars ($25) for each fifteen (15) calendar days past the initiation deadlines listed
above or conclusion of utilization review services, as applicable, per violation. The penalty for failure to
file the annual report in accordance with Rule 0800-02-06-.08 is twenty-five dollars ($25) for each fifteen
(15) calendar days past the final date for filing the annual report.

Authority: T.C.A. §§ 4-5-314, 50-6-102, 50-6-118, 50-6-124, 50-6-126, 50-6-233.

0800-02-06-.11

Issuance and Appeal of Sanctions and Civil Penalty Assessments.

(1)

An agency decision assessing sanctions and/or civil penalties shall be communicated to the party to
whom the decision is issued, and the party to whom it is issued shall have fifteen (15) calendar days
from the date of issuance to either appeal the decision pursuant to the procedures provided for
under the Uniform Administrative Procedures Act, T.C.A. §§ 4-5-101, et seq., or to pay the assessed
penalties to the Bureau or otherwise comply with the decision.

(2)

In order for a party to appeal an agency decision assessing sanctions and/or civil penalties, the party
must file a petition with the Administrator within fifteen (15) calendar days of the issuance of the
decision. This petition shall be considered a request for a contested case hearing within the Bureau
pursuant to the Uniform Administrative Procedures Act, T.C.A.§§ 4-5-101, et seq., and the procedural
rules of Chapter 0800-02-13, as amended periodically in the future, are incorporated as if set forth fully
herein. The Bureau is authorized to conduct the hearing pursuant to T. C.A.§ 50-6-118.

(3)

If the agency decision assessing sanctions and/or civil penalties is not appealed within fifteen( 15)
calendar days of its issuance, the decision shall become a final order of the Bureau and is not subject to
further review.

Authority: T.C.A. §§ 4-5-314, 50-6-102, 50-6-118, 50-6-124, 50-6-126, and 50-6-233.

* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:
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Board Member

Aye

No

Abstain

Absent

Signature
(if required)

I certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Bureau of Workers' Compensation on _ _ _ _ _ _ _ _ _and is in compliance with the
provisions of T.C.A. § 4-5-222.
I further certify the following:
Notice of Rulemaking Hearing filed with the Department of State on June 29, 2016.
Rulemaking Hearing Conducted on August 31. 2016.

I6
t2/4tLe,~/
lo·- ,,~6'"

Date:
Signature:
Name of Officer:

Abbie Hudgens

Title of Officer:

Administrator. Division of Workers' Compensation

Subscribed and sworn to before me on:
Notary Public Signature:
My commission expires on:

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,
Tennessee Code Annotated, Title 4, Chapter 5.

1iP
Herbert H. Slatery Ill
Attorney Ge era and Reporter
JO ~/ 1-c:,f

Date

Department of State Use Only

Filed with the Department of State on:
Effective on:

I
Tre Hargett
Secretary of State
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Public Hearing Comments
One copy of a document containing responses to comments made at the public hearing must accompany the filing
pursuant to T.C.A § 4-5-222. Agencies shall include only their responses to public hearing comments, which can be
summarized. No letters of inquiry from parties questioning the rule will be accepted. When no comments are
received at the public hearing, the agency need only draft a memorandum stating such and include it with the
Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not acceptable.

PUBLIC COMMENTS AND RESPONSES
1.
Comment: Current Rule 0800-02-06-.08(3) states: "All utilization review agents must file an annual report on
a form prescribed by the Division and accessible through the Division's website." - Referenced form in current rule
does not exist - need to be sure such form is not referenced in proposed Utilization Review Rules.
Response: The bureau agrees with the comment and has made the recommended change.
2.
. C_omment: proposed Rule 0800-02-06-.04(2) states: "any modification in the recommended treatment ...
shall ·bEfconsjdered to be a denial of the entirety of the treatment. ... " - Does that mean if the UR agent
recommends·any modification to the treatment which would then result in the agent approval, per the rule, it would
instead be a denial?
Response: The bureau agrees with the comment and has amended Rule 0800-02-06-,04(2) as follows:
"If a Utilization Review appeal is filed, any recommended modification in a Utilization Review Report will be
considered a denial by the Bureau."
3.
Comment: proposed Rule 0800-02-06-.07(6) - Language that the determination by the medical director is
final for administrative purposes is confusing and may result in an argument that the Court is part of the
administrative system and cannot overrule the medical director, even though subsection (6) appears to give
authority to the Court - suggest clarifying the subsection (6) with the word "Notwithstanding" and then expanding
the language in subsection (6) to specify who may appeal - Suggest modifying proposed rule 0800-02-06-.07(6) to
read as follows: "(6) Notwithstanding the provisions of subsection (4), if any party, including an employee, an
employer, or a carrier, disagrees with a determination of the Medical Director's recommended or denied treatment,
then the aggrieved party may file a Petition for Benefit Determination (PBD) with the Court of Workers'
Compensation Claims within seven (7) days of the receipt of the determination to request a hearing of the dispute
in accordance with applicable statutory provisions."
Response: The bureau agrees with the comment and has amended Rule 0800-02-06-.07(4) as follows:
(4) "For dates of injury on or after July 1, 2014, if the determination of the Medical Director is to approve part or all
of the recommended treatment then, within seven (7) business days of the receipt of the determination letter from
the Medical Director, referenced in subsection (3) above, the insurance carrier is required to inform the provider
that the procedure and /or treatment, including medications, has been approved and request that the procedure or
treatment be scheduled. The penalties for noncompliance with this subsection are those set forth in T.C.A §50-6118."
In accordance with the above-referenced comment, the bureau has also amended Rule 0800-0,6-.07(6) as
follows:
(6) "Notwithstanding the provisions of subsection (4), if any party, including an employee, an employer, or a carrier,
disagrees with a determination of the Medical Director's recommended or denied treatment, then the aggrieved
party may file a Petition for Benefit Determination (PBD) with the Court of Workers' Compensation Claims within
seven (7) business days of the receipt of the determination to request a hearing of the dispute in accordance with
applicable statutory _provisions."
4.
Comment: Medical recommendations are subject to Utilization Review (UR) and whether they meet the
ODG guidelines is the whole point - T.C.A. § 50-6-124 refers to UR and sets a standard of review in UR proposed Rule 0800-02-06-.03(4) conflicts with the statute - need to follow the wording in the statute - need
modification and clarification of proposed Rule 0800-02-06-.03(4) which states: "Any procedure or treatment,

including medications, which follow the treatment guidelines approved by the Bureau is not subject to utilization
review. See T.C.A. 50-6-124."
Response: The bureau agrees with the comment and has amended Rule 0800-02-06-.03(4) as follows:
(4) "Any treatment that explicitly follows the treatment guidelines, including medications, adopted by the
administrator or is reasonably derived therefrom, including allowances for specific adjustments to treatment, shall
have a presumption of medical necessity for utilization review purposes. This presumption shall be rebuttable only
by clear and convincing evidence that the treatment erroneously applies the guidelines or that the treatment
presents an unwarranted risk to the injured worker."
5.
Comment: Proposed Rule 0800-02-06-.03(4) indicates that "any procedure or treatment, including
medications, which follow the treatment guidelines approved by the Bureau is not subject to utilization review."
(a.)
This language seems troublesome, as it does not explain who makes the initial determination regarding
whether the proposed treatment follows the ODG. If the ATP can merely state that the recommended treatment
follows the ODG in order to avoid Utilization Review (UR) altogether, that seems to be a little like "the fox guarding
the henhouse."
(b.)
Compare this language to proposed Rule 0800-02-25-.03(2), which states that '[a]ny treatment that explicitly
follows the treatment guidelines ... or is reasonably derived therefrom, including allowances for specific
adjustments to treatment, shall have a presumption of medical necessity for utilization review purposes." This
language comes straight from T.C.A. §50-6-124(h).
(c.)
These two sections seem inconsistent. If an employer is precluded from seeking UR as long as an
Authorized Treating Physician (ATP) says that the recommended treatment follows the ODG guidelines, why do we
need the presumption offered in proposed Rule 0800-02-25-.03(2)?
Suggest removing 0800-02-06-.03(4) and/or replacing it with the same language that is in T.C.A. §50-6-124(h) (the
first sentence) to resolve this inconsistency. But that still would not answer the question, "Who determines as an
initial matter whether the recommended treatment follows the ODG guidelines?"
Response: The bureau agrees with the comment. See Response to Comment #4 above. Additionally, the
bureau is adding a new subsection 0800-02-06-.03(5), which shall read as follows:
(5) If a question arises in a Utilization Review denial, as to whether a recommended treatment follows the
guidelines adopted by the administrator or is reasonably derived therefrom, including allowances for specific
adjustments to treatment, or that the treatment erroneously applies the guidelines or that the treatment presents an
unwarranted risk to the injured worker, then the employee or authorized treating physician may appeal the
Utilization Review denial, and the Medical Director will make a written determination and communicate that
determination in accordance with the provisions in 0800-02-06-.07.
6.
Comment: Proposed Rule 0800-02-06-.05(1) indicates that "the parties are required to participate in
utilization review under this Chapter whenever a dispute arises as to the medical necessity of a recommended
treatment."
(a.)
Who can decide when a dispute over medical necessity has arisen?
(b.)
How is that language consistent with proposed Rule 0800-02-06-.03(4), which seems to preclude Utilization
Review (UR) as long as the recommended treatment follows the ODG guidelines?
(c.)
What if the Authorized Treating Physician (ATP) says that the recommended treatment follows the ODG
guidelines, but the employer's adjuster claims it does not and is not medically necessary? Can the adjuster initiate
Utilization Review (UR) even though the ATP says that the recommended treatment follows the ODG guidelines?
Suggest that when a dispute arises as to medical necessity, the ATP should document why and how the
recommended treatment "explicitly follows the treatment guidelines" or "is reasonably derived therefrom."
Thereafter, the UR reviewing physician could respond with his or her opinion as to whether they believe the
recommended treatment follows or does not follow the guidelines. If a UR administrative appeal is sought, the
Medical Director would make the final call.
Response: The bureau agrees with this comment. See Response to Comment #5 above. The bureau is also
amending Rule 0800-02-06-.05(1) to read as follows: "If the employer as defined in 0800-02-06-.01 disagrees with
the Authorized Treating Physician about the medical necessity of a recommended treatment, then the employer
must participate in Utilization Review as defined in 0800-02-06-.01 ."
7.

Comment: Suggest modifying the Definition of Preauthorization, proposed Rule 0800-02-06-.01 (16) to read

as follows: '"Preauthorization' for workers' compensation claims means that the employer ... Preauthorization for
workers' compensation claims shall not mean utilization review as defined by 0800-02-06-.01(20)." - suggest this
change to better refine this definition and better align it with current pharmacy processing practices as well as to
ensure congruence with adopted drug formulary rules. At present existing drug formulary rules, specifically 080002-25-.04 permits prior approval of medications without subjecting these medications to the formal utilization review
processes. Suggested language is intended to ensure there is no confusion between these proposed utilization
rules and adopted drug formulary rules as well as to eliminate potential confusion between rules which could stifle
delivery of pharmacy care. Suggested language would protect the ability of the adjuster or claims administrator to
approve usage of medications without having to submit each medication or prescription to the defined utilization
review processes.
Response: The bureau agrees with the comment and has made the recommended change.
8.
Comment: Suggest modifying the Definition of Utilization Review, proposed Rule 0800-02-06-.01(20) to read
as follows: '"Utilization Review' means evaluation of the medical necessity, appropriateness, efficiency and quality
of medical services ... For workers' compensation claims, 'utilization review' shall not mean preauthorization as
defined by 0800-02-06-.01 (16)." - suggest this change to better clarify that utilization review and evaluation is tied
directly to true medical necessity of the treatment. The lack of defining utilization review to medical necessity as
proposed could create unintended exploitation of the term 'necessity' as being of and including any necessity, a
clearly subjective word, other than medical. The proposed subjective phrasing could create an unmanageable
process between providers and payors and result in greater fee disputes for the Bureau to handle - suggest
change to ensure consistency in the definitions of preauthorization and utilization review.
Response: The bureau agrees with the comment and has amended the third sentence of Rule 0800-02-06.01 (20) to read as follows: "For workers' compensation claims, 'utilization review does not include preauthorization
as defined in Rule 0800-02-06-.01(16)."
9.
Comment: support addition of the proposed language to Time Requirements - proposed Rule 0800-02-06.06(7) Application of UR Decisions - strongly believe the proposed language will assist in timely processing of
pharmacy claims as well as streamline utilization review processes for medications and application of the drug
formulary - should also help clarify the proper application of utilization review determinations.
Response: The bureau agrees with the comment. No additional change is recommended.
10.
Comment: proposed Rule 0800-02-06-.03(4) should be deleted as it causes unnecessary conflict proposed Rule 0800-02-06-.03(4) states, "Any procedure or treatment, including medications, which follow the
treatment guidelines ... is not subject to utilization review." - The current rule which is already in effect provides
that "any treatment that explicitly follows a treatment guidelines adopted by the administrator or is reasonably
derived therefrom, shall have a presumption of medical necessity for utilization review purposes .... " - It is confusing
as to who will determine whether a given treatment "follows" the ODG guidelines - Numerous adjusters are
confused and concerned about the new Utilization Review (UR) process and whether they can even submit
anything to UR - Essentially, in order to determine whether something follows the ODG guidelines, explicitly or
otherwise, it must be submitted to a medical professional - Adjusters are not able to make this determination and
therefore proposed Rule 0800-02-06-.03(4) could have a far reaching effect of neutralizing any UR. Given the
mandate for utilization review in T.C.A. §50-6-124, the proposed Rule 0800-02-06-.03(4) should be revised or
deleted and the currently existing rule in the treatment guidelines chapter should govern the process.
Response: The bureau agrees with the comment and the recommended change has been made. See
Responses to Comments #4 and #5 above.
11.
Comment: With respect to proposed Rule 0800-02-06-.07 and utilization review appeals determinations, it is
important to require the appeal determination to be in writing and provide a rationale - Without a rationale from the
medical director, additional litigation is invited - Moreover, since the Workers' Compensation Court is not populated
with medical professionals, it is imperative that any determination regarding the presumption of correctness and/or
whether the ODG guidelines have been followed be conveyed in layman terms - This will be necessary to resolve
any Utilization Review (UR) issues as the current process for filing a Petition for Benefit Determination (PBD) will
only allow for significant delay. PBD's and Dispute Certification Notices (DCN's) are taking over a month to issue,
and even more time will be necessary for a hearing. If the decisions of the medical director are clear and concise,
this will result in less litigation and a swifter delivery of medical services.

Response: The bureau disagrees with the comment. The present rule and statute adequately address this
question. There is no requirement for additional explanation of the decision of the medical director in the
determination.
12.
Comment: Comment concerning how few appeared at the Rulemaking Hearing on the proposed Utilization
Review Rules is an indication that most attorneys handling Workers' Compensation Claims were likely never given
notice.
Response: The bureau disagrees with the comment. Secretary of State filing provisions have been followed,
and the bureau's website has posted the rulemaking hearing information well in advance. TAR (TN ADMIN
REGISTER) publishes notices on their website also.
13.
Comment: As presently operated, the Utilization Review (UR) System delays, prolongs, or prevents
treatment of injured workers - It does not, as the law intended, promote timely quality medical care to return a
worker to employability and it is not being used for that purpose - Workers' Compensation Utilization Review fails
the injured employees by denying the prompt and proper medical treatment- In at least two (2) cases, it has left
the injured employees with no treatment options so that they cannot reach maximum medical improvement (MMI)
and are therefore in permanent TTD status - In a third case, the appeal denial resulted only with a costly court
action and a delay for the employee of up to six (6) months - In that case, Attorneys on both sides agree that the
appeal should have overruled the UR denial of the requested treatment. Unless the whole Utilization Review
System is restructured, the proposed changes will have very little benefit to injured employees.
Response: The Bureau disagrees with the comment and this analysis of the utilization review program.
These examples given already have a remedy in place.
14.
Comment: The Insurance Carriers and self-insured Employers game the system to their benefit at the
employees' expense (a.)
They use Utilization Review (UR) companies that employ out of state doctors, primarily east and west coast
doctors - These doctors rarely, if ever, have patient ratings of more than 1.5 stars and their efforts to contact local
doctors usually occur when the treating doctors are seeing patients at hospitals or in surgery.
(b.)
The Insurance Carriers further game the system by only providing those records for review that they wish to
provide and not the full record. This should not be surprising since they also direct injured employees to specific
doctors by giving them a list and telling them if they choose a particular doctor they can get them seen right away
or on that day while the other doctors will take days to set up. Thus, the employee goes to see the employer or
carrier's pet doctor.
(c.)
Carriers next game the system with nurse "case managers." These individuals under the law are supposed
to see that the employee gets prompt and proper care. In reality, these individuals are nothing more than company
spies and agents whose goals are to get the employees' claim closed as soon as possible and at the least cost.
They frequently attempt to tell the doctor what he can and cannot do and push the doctor to return the employee to
full duty status. They schedule appointments for the injured employee at the nurse case managers' convenience
and not that of the employee.
Response: The bureau disagrees with these comments. It is noted that the bureau has adopted case
management rules and that claims handling rules are presently being drafted by the bureau pursuant to the
authority given the bureau in PC 803 (2016).
15.
Comment: Regarding proposed Rule 0800-02-06-.03:
In subsection (1.), the phrase "A Utilization Review Agent may ... " should be changed to "SHALL
(a.)
CONTACT"
(b.)
Subsection (2.) is a joke. The doctors are not submitting information; the insurance companies are. The
doctors' treatment requests goes to the insurance adjuster who then sends the records they want reviewed to their
Utilization Review Company only.
(c.)
Subsection (3.) should include the requirements that all advisory medical practitioners should be doctors
actually practicing in Tennessee and not just licensed. in Tennessee along with umpteen other states.
Response: The bureau agrees in part and disagrees in part. While the internal policies of the insurers are of
some concern as to what they require the adjusters to send to utilization review, the bureau has no evidence of this
practice by adjusters.

The bureau carefully reviews the credentials of physicians performing utilization review services. TCA § 50-6-124
as revised in 2015 now requires URAC or NCQA accreditation. Such accreditation requires as one of the provisions
that on appeal the Advisory Medical Practitioner performing utilization review has similar specialty requirements as
the recommending authorized treating physician. Rule 0800-02-06-.01 (2) also includes this requirement in the
definition of "Advisory Medical Practitioner."
The bureau has amended the second sentence of Rule 0800-02-06-.03(1) to read as follows: "A utilization review
agent shall contact the authorized treating physician regarding the recommended treatment pursuant to applicable
law and Rule 0800-02-06-.06; provided that such contact shall not constitute a waiver of any other applicable
privilege or confidentiality."
The bureau has also amended the first sentence of Rule 0800-02-06-.06(6)(b) to read as follows: "If requested by
the Bureau, within three (3) business days of receiving a utilization review determination that is either an approval
or denial, the employer as defined in Rule 0800-02-06-.01 shall forward such determination to the Bureau."
16.
Comment: Regarding proposed Rule 0800-02-06-.04:
(a.)
Subsection (4)(a) - The way this is written I would question whether Insurance Adjusters will still be allowed
to edit what records are provided to review. This also seems to promote Cook-Book medicine and decisions.
(b.)
Subsection (4)(c) needs to add requirements that the physician actually practice in Tennessee, not just have
a Tennessee License.
Response: The bureau disagrees. The rules adequately address these comments.
17.
Comment: Regarding proposed Rule 0800-02-06-.06:
(a.)
Subsection (1) appears to be in conflict with proposed Rule 0800-02-06-.03
(b.)
Subsection (7)(a) and (b) - These provisions would effectively prevent treatment of employees and render
them TTD or TPD for the six (6) month period until a new request for treatment could be made, as it bars renewed
requests for the same treatment. In the real world, the statement "remain effective for a maximum of 6 months" will
have the effect of being a six (6) month bar to treatment. I have two (2) current cases that are effectively permanent
TTD because of this problem.
Response:
(a.) The bureau agrees and changes have been made. See Response to Comment #15
(b.) The bureau has considered the comment but we disagree: the current proposed language is sufficient.
18.
Comment: Regarding proposed Rule 0800-02-06-.07:
(a.)
Subsection (2.)(a) - I have concerns as to who the "designated contractor" would be as the contractors
presently used by the Insurance Carriers are worthless.
Not germane to the rules. The public does not select whom the Bureau chooses as a contractor.
(b.)
Subsection (2.)(b) - There needs to be a provision requiring that parties be given notice of any information
not supplied but deemed necessary and allowing time for that information to be submitted.
Response: The Bureau disagrees. In Rule 0800-02-06-.06(5), there are time provisions for requesting further
records, and the Bureau routinely issues warning letters in these situations.
19.
Comment: Regarding proposed Rule 0800-02-06-.09 - Subcontractors should only be allowed to use
doctors licensed and practicing in Tennessee - If not, this rule is a waste of ink.
Response: This comment has been reviewed previously. See prior Response to Comment #15.
20.
Comment: Recommend amending the language "is not subject to utilization review" in proposed Rule 080002-06-.03(4) to "does not require submission of a referral for utilization review." The reason for this suggested
change is that the recommended language would mean that a provider who submits a request to a Utilization
Review Organization (URO), where the request is then reviewed in utilization review and is found to comply with
the Bureau approved treatment guidelines, would not result in the URO approving the request, but rather a
response that Utilization Review (UR) is not required. Based on other rules for UR, we do not believe that the intent
is not to conduct UR if requested, but rather, to reflect that medical care within the approved treatment guidelines
does not require submission for UR.

Response: The bureau has addressed this comment. See Responses to Comments #5 and #6 above.
21.
Comment: Currently proposed Rule 0800-02-06-.04(2) could be interpreted to mean that utilization review
shall not issue a modification decision and must either approve or deny the treatment request in whole. We do not
believe that is the intent, as other rules indicate that modifications in utilization review can occur; for example, Rule
0800-02-06-.04(4)(d) and 0800-02-06(7)(a). We believe this change reflects the intent of the Bureau. Should the
Bureau only want to suggest that a modification may trigger an appeal, we would suggest that the language in the
proposed rule note "that for appeal purposes only" or something of the like.
Response: The bureau agrees with the comment. The change in 0800-02-06-.04(2) recommended in
Response to Comment #2 addresses this concern.
22.
Comment: Proposed Rule 0800-02-06-.01(10) Definition of "Inpatient Services" - Recommend that the
length of stay be based on a "One Midnight Rule," as opposed to the "Two Midnight Rule" embodied in the
Medicare rules for inpatient status. We believe that a window of 48 (as opposed to 72) hours provides physicians
with sufficient observation time to determine whether individuals with work-related injuries should be admitted on an
inpatient basis, thereby avoiding the increased costs of reimbursing under Medicare Part A where that is not
medically necessary. We also recommend that the proposed amendments to the definition of "Outpatient services"
in subsection (13) be revised accordingly.
Response: The bureau neither agrees nor disagrees with the comment. The bureau intends to comply with
the Medicare definition.
23.
Comment: Proposed Rule 0800-02-06-.01 (12) Definition of "Medically necessary" or "medical necessity" Recommend that this definition be amended to refer to the treatment guidelines adopted by the Bureau. For
instance, subsection (12)(a) could be redrafted to read: "In accordance with generally accepted standards of
medical practice, including Treatment Guidelines as defined in Rule 0800-02-06-.01(19)."
Response: The bureau agrees and the recommended change has been made.
We have previously dealt with the issue of using the adopted guidelines in Comment #5.
24.
Comment: Proposed Rule 0800-02-06-.01 (15) Definition of "Preauthorization" - Recommend clarifying that
authorized medical benefits will be paid at the rates set forth in the workers' compensation fee schedule and cost
containment program.
Response: We disagree with the comment. This definition is not about payment levels, only authorizations.
25.
Comment: Proposed Rule 0800-02-06-.01 (20) Definition of "Utilization review" - This definition provides that
UR does not include (among other things) "an initial evaluation of an injured or disabled employee by a physician
specializing in pain management." We request clarification as to whether employers may subject initial evaluations
by any or all other specialists to UR. More generally, we recommend that the entire definition be redrafted for
greater clarity.
Response: This definition comes directly from TCA §50-6-102. The bureau agrees in part with the comment
and has amended the first sentence of Rule 0800-02-06-.01 (20) by deleting the phrase "specializing in pain
management" at the end of the sentence, after the word "physician" and before the punctuation period(".").
26.
Comment: Proposed Rule 0800-02-06-.03(4) Utilization Review Requirements - Recommend deleting or
amending the proposed language, since TC.A §50-6-124 does not stand for the proposition that "Any procedure
or treatment, including medications, which follow the treatment guidelines approved by the Bureau is not subject to
utilization review." Rather, the statute provides that any treatment that explicitly follows the guidelines or is
reasonably derived therefrom shall have a presumption of medical necessity for UR purposes, though that
presumption is rebuttable by clear and convincing evidence "that the treatment erroneously applies the guidelines
or that the treatment presents an unwarranted risk to the injured worker."
Response: This is answered in Response to Comment #4 above.
27.

Comment: Proposed Rule 0800-02-06-.04(2) Contents of Utilization Review Report- This subsection

provides that "Any modification in the recommended treatment request, including medications, shall be considered
to be a denial of the entirety of the treatment for the purposes of utilization review reports, appeals and
determinations." While we assume that this does not prohibit modifications that do not constitute complete denials,
we believe some clarification to that effect would be helpful.
Response: The bureau agrees and this has been clarified by the Response to Comment #2.
28.
Comment: Proposed Rule 0800-02-06-.06(6)(b) Employer's obligations upon receipt of UR determination The proposed amendments would require employers to forward UR determinations to the Bureau, as opposed to
the Workers' Compensation Specialist. We request clarification as to how this is to be accomplished, e.g., who the
recipient should be.
Response: The bureau agrees with the comment and has amended Rule 0800-02-06-.06(6)(b) by adding
the phrase "If requested by the Bureau ... " at the beginning of the sentence. See Response to Comment #15.
29.
Comment: Proposed Rule 0800-02-06-.07(4) Appeals of UR Decisions - We recommend converting the
notification requirement of "seven calendar days" to business days to conform to the other time periods in the rule.
Response: The bureau agrees and the recommended change has been made.
30.
Comment: Proposed Rule 0800-02-06-.01(16) Definition of Preauthorization -What does the Bureau believe
Preauthorization to be? Employers' approvals of treatment requests without the involvement of a Utilization Review
Organization (URO)?
Response: Rule 0800-02-06-.01 (16) states: "Preauthorization" for workers' compensation claims means that
the employer, prospectively or concurrently, authorizes the payment of medical benefits. Preauthorization for
workers' compensation claims does not mean that the employer accepts the claim or has made a final
determination on the compensability of the claim. Preauthorization for workers' compensation claims does not
include utilization review.
The Bureau believes this definition is sufficient to explain what "Preauthorization" is in the context of workers'
compensation claims. See also response to Comment #7,
31.
Comment: Proposed Rule 0800-02-06-.04(2) Contents of a Utilization Review Report - What does the
language "Any modification in the recommended treatment requests, including medications shall be considered to
be a denial of the entirety of the treatment for the purposes of utilization review reports, appeals and
determinations" mean? Does it mean that a UR determination of modified is not allowed? If an Advisory Medical
Practitioner wanted to approve, for example, 6 PT visits of 12, would it have to result in a total denial of all 12
because a modification is considered a denial of the entirety of the treatment?
Response: The Bureau has answered this Comment with the change in the language of Rule 0800-02-06.04(2) "considered a denial" only "If a Utilization Review appeal is filed." See Response to Comment #2.
32.
Comment: Concerning Proposed Rule 0800-02-06-.08 Utilization Review Forms:
(a.)
Proposed Rule 0800-02-06-.08(1) - This provision says that all UROS must file Form C-35 electronically w/in
three business days and that only one form should be filed for each date of a utilization review referral even if more
than one treatment is reviewed on the same date. Does this mean that the Bureau will expect UROs to file a C-35
for every UR request that they review?
Response: If the UR request were sent on a different date (or to a different vendor or company) then yes.
(b.)
Proposed Rule 0800-02-06-.08(2) - This provision says that all UROs must file Form C-36/C-37
electronically w/in three business days following the conclusion of UR services. Does this mean that the Bureau will
expect UROs to file a C-36/C-37 for every UR request that they review and complete?
Response: They would have to file the closing forms for each opening within the three days after the UR has
been completed.
·
33.

Comment: All timeframes in Rules should be consistent, either business days or calendar days.

Response: The bureau agrees with the comment and has made the requested change.
34.
Comment: The visit maximums (12 for Physical Therapy, Occupational Therapy and 18 for Psychiatry) may
conflict with the fee schedule - Who makes the determination as to whether a recommended treatment follows the
guidelines and how is the decision communicated? Is UR required for areas approved by ODG?
Fee schedule changes are being addressed in separate rules. Agree. See Responses to Comments #4, #5, and #6
above. UR is not required (mandated) very often.
Response: The Bureau agrees and has tried to clarify the issue of "dispute" by saying "disagrees with a
recommended treatment."
35.
Comment: The phrase about "not subject to Utilization Review (UR)" is not accurate. How is "explicitly"
determined? The rationale for a determination should be included in the Medical Director's decision. Recommend
clarifying the next step after an appeal.
Response: See Responses to Comments #3, #4 and #5 above.
36.
Comment: Recommend including an explanation of the Medical Director's opinion in appeal decisions. Need
to clarify whether the decision of the Medical Director on an appeal should have any sort of "presumption"? The
Appeal of a Petition for Benefit Determination (PBD) within 30 days does not allow the injured worker enough time
to arrange for representation and to put together a case. Recommend that this time period be extended to 90 days
- Concerning the Medical Director's decision being final "for administrative purposes," need to clarify the phrase
"for administrative purposes" since it may be viewed to include the Court.
Response: The bureau agrees in part and changes have been made as deemed appropriate by the bureau.
See Responses to Comments #3, #4, and #5 above. The 30-day period is deemed adequate by the bureau for
appeal purposes.

37.
Comment: Regarding the appeal to the bureau in 0800-02-06-.07, it is suggested that the medical director
should have discretion to allow more than 30 days to receive a request for an appeal if there is good cause.
Response: The bureau agrees with the comment and has made the recommended change.

Regulatory Flexibility Addendum
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rulemaking process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.
1. The type or types of small business and an identification and estimate of the number of small businesses subject
to the proposed rule that would bear the cost of, or directly benefit from the proposed rule: The amended rules will
affect small employers that fall under the Tennessee Workers' Compensation Laws, which would be employers with
at least five employees, or for those in the construction industry at least one employee. There should be no
additional costs associated with these rule changes.
2. The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record. There is
no additional record keeping requirement or administrative cost associated with these rule changes.
3. A statement of the probable effect on impacted small businesses and consumers: These rules should not
have any impact on consumers or small businesses.
4. A description of any less burdensome, less intrusive or less costly alternative methods of achieving the purpose
and objectives of the proposed rule that may exist, and to what extent the alternative means might be less
burdensome to small business: There are no less burdensome methods to achieve the purposes and objectives of
these rules.
5. Comparison of the proposed rule with any federal or state counterparts: None.

6. Analysis of the effect of the possible exemption of small businesses from all or any part of the requirements
contained in the proposed rule: Exempting small businesses could frustrate the small business owners' access to
the services provided by the Bureau of Workers' Compensation and timely medical treatment for injured workers,
which would be counter-productive.

Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple declarative
sentence, without additional comments on the merits of the policy of the rules or regulation, whether the rule or
regulation may have a projected impact on local governments." (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)
These proposed rules will have little, if any, impact on local governments.
Additional Information Required by Joint Government Operations Committee

All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1 ).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;
The Rules established by 0800-02-06 are updates to utilization review rules necessitated by the 2013
reform act. The amendments to the rules will expand and clarify the definitions of utilization review, medical
necessity and preauthorization.
(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishinq quidelines relevant thereto;
Pursuant to Tenn. Code Ann. §50-6-124, the administrator "shall establish a system of utilization review of
selected outpatient and inpatient healthcare providers" for employees claiming benefits under the
Workers' Compensation Law.

(C)

Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

All parties to a workers' compensation claim will be affected by the adoption or rejection of these rules.

Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to the
rule;
None
(D) An estimate of the probable increase or decrease in state and local government revenues and expenditures, if
any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate is
based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two percent
(2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

The overall effect will have little fiscal impact upon state or local government.

(E)

Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

I Troy Haley, Legislative Liaison and Director of Administrative Legal Services

(F)

Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Troy Haley, Legislative Liaison and Director of Administrative Legal Services
(G) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and
Tennessee Bureau of Workers' Compensation
220 French Landing Drive
Floor 1-B
(615) 532-0179
troy. haley@tn.gov
(H) Any additional information relevant to the rule proposed for continuation that the committee requests.
None
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0800-02-06-.01

DEFINITIONS.

The following definitions are for the purpose of these Utilization Review Rules, Chapter 0800-02-06:

f-B

'\6(ct" means the Te

e-ASatlen fttct, T.C.A. §§ 50 6 101, et sect,

as amended.
~ffi"Administrator" means the chief administrative officer of the Bureau of Workers' Compensation
Division of the Tennessee Department of Labor and Workforce Development, or the Administrator's
designee.
(-a-}fil"Advisory Medical Practitioner" means an actively Tennessee-licensed practitioner, who is board
certified, who is in good standing, who is in the same or similar general specialty as the recommending
authorized treating physician, and who makes utilization review determinations for the utilization
review organization~ or the Bureau Department.
0}.@L"Authorized Treating Physician" means the practitioner chosen from the panel required by
T.C.A. § 50-6-204 or a practitioner referred to by the practitioner chosen from the panel required
by T.C.A. § 50-6-204, as appropriate. Authorized Treating Physician shall also include any other
medical professional recognized and authorized by the employer or designated by the BureauQ.iv.iB.j.oH
to treat any injured employee for a work-related injury or condition.
(4)

"Bureau" means the Tennessee Bureau of Workers' Compensation.
A

(5)

"Business day" means any day upon which the Tennessee Bureau of Workers' Compensation
Division is open for business.
(6-) "Commissioner" means the--Gommis&iooer-of the -T-e-ooessee DepartmBR-t---o:f-l-abor--afltl-WorkfoFGe
Dev-e-lOf}fflent, the Commissioner's Designee, or an agenGy member appointed by the Commissioner.
(+)"Contractor" means an independent utilization review organization not owned by or affiliated with
(6)
any carrier authorized to write workers' compensation insurance in the state of Tennessee with
which the Administrator has contracted to provide utilization review, including peer review, for the
D+lfi&iGRBureau, as referred to in T.C.A. § 50-6-124.
(8)"Department" means the Tennessee-0-e-par-tment-o.f-habGF-aRd-Werkforce Developm~
f9-~v-i-sioF1" means the Bureau of Wof.kers' CompensatiOfl-Q.i.v.iSfon--e.f-the Tennessee Department of
Labor anGI-VVorkforce Dev-e-lopment.
(7)

(4-Qj"Employee" means an employee as defined in T.C.A. § 50-6-102, but also includes the
employee's legally authorized representative or legal counsel.

(8)

f-'.1-B"Employer" means an employer as defined in T.C.A. § 50-6-102, but also includes an
employer's insurer, third party administrator, self-insured employers, self-insured pools and trusts, as
well as the employer's legally authorized representative or legal counsel, as applicable.

(9)

~"Health care provider" includes, but is not limited to, the following: licensed individual, chiropractor,
dentist, occupational therapist, physical therapist, physician, surgeon, optometrist, podiatrist,
pharmacist, group of practitioners, hospital, free standing surgical outpatient facility, health
maintenance organization, industrial or other clinic, occupational healthcare center, home health
agency, visiting nursing association, laboratory, medical supply company, community mental health
center, and any other facility or entity providing treatment or health care services for a work-related
injury within the scope of their license.
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(10)

f43}"1npatient services" means services rendered to a person who is formally admitted to a
hospital and whose length of stay~Geetl-s-tweruy-thrne-~s.is in accordance with the Medicare
rules for "inpatient status."

(11)

f441"Medical Director" means the Medical Director of the BureauQ.ivisfe.A appointed by the Administrator
pursuant to T.C.A. § 50-6-126, or the Medical Director's designee chosen by the Administrator to act
on behalf of the Medical Director.

( 12) f-1-afMed-ica I necessity" meaA&-1:J.ea Ith care services -that-a-practi-tie-n-e~I-j-utlgmeAt,~rovide to a patient for the purpose of p~vaw-ati-n-g.d-iagn-osing or treating
~ d i s e a s e Of-~re-i-n-accordance with generally-accepted standards o4nedical practice_.''Medically necessary" or "medical necessityfl means healthcare services
that a physician, exercising prudent dinical judgment, would provide to a patient for the purpose of
preventing, evaluating, diagnosing or treating an illness, injury, disease or its symptoms, and that are:
{a} In accordance with generally accepted standards of medical practice, including Treatment
Guidelines as defined in Rule 0800-02-06-.01 (19);
{b) Clinically appropriate, in terms of type, frequency, extent, site and duration: and considered effective
for the patient's illness, injury or disease;

aoo

{c) Not primarily for the convenience of the patient, physician, or other healthcare provider; and
{d) Not more costly than an alternative service or sequence of services at least as likely to produce
equivalent therapeutic or diagnostic results as to the diagnosis or treatment of that patient's illness,
injury or disease:
(13)

f-UB"Outpatient services" means a service provided by the following, but not limited to, types of
facilities: physicians' offices and clinics, hospital emergency rooms, hospital outpatient facilities,
community mental health centers, outpatient psychiatric hospitals, outpatient psychiatric units, and
freestanding surgical outpatient facilities also known as ambulatory surgical centers. Outpatient
services may also include hospital admissions that do not qualify as "inpatient
admissions" under Medicare regulations appropriate for the date of discharge.fo.r-a
patient 'Nhose length of stay does not excee4-twe-A-ty-three (23) hou-F&.-

( 14) (--1--B"Parties" means the employee, authorized treating physician,--aoo employer, and their legal
representatives -as those terms are defined herein .
.{j_fil_f-W-}"Practitioner" means a person currently licensed in good standing to practice as a doctor of
medicine, doctor of osteopathy, doctor of chiropractic, or doctor of dental medicine or dental surgery.A
f-iet(16) "Preauthorization" for workers' compensation claims means that the employer, prospectively or
concurrently, authorizes the payment of medical benefits. Preauthorization for workers' compensation
claims does not mean that the employer accepts the claim or has made a final determination on the
compensability of the claim. Preauthorization for workers' compensation claims shall not mean ooe&-AGt
mcJ.u.Ge-utilization review as defined by Rule 0800-02-06-.01 (20).
f46t.U.1.U49-}"Recommended treatment" means the recommendation of the authorized treating physician to
perform or refer treatments, procedures, surgeries, including medications but not limited to Schedule II, Ill,
or IV controlled substances after 90 days, and/or admissions in either an inpatient or outpatient setting.
Recommended treatment shall also mean emergency treatments, procedures, surgeries, and/or
admissions when retrospective review is performed .
.(1fil_f2-Q)"Records" means medical records and reports regarding an employee's claim for workers'
compensation benefits. Records include electronic imaging of such documents.
(19) 'Treatment Guidelines" means statements that include recommendations intended to optimize patient
care that are informed by a systematic review of the evidence and an assessment of the benefit and
harms of alternative care options. The statements and other documents that accompany the guidelines
are those that are adopted by the Bureau ,D-i-v-isieA-effective on January 1, 2016, and periodically updated
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as new information warrants.
(2-1)(20) "Utilization review" means evaluation of the necessity, appropriateness, efficiency and quality of
medical services, including the prescribing of one (1) or more Schedule 11, Ill or IV controlled substances
for pain management for a period of time exceeding ninety (90) days from the initial prescription of such
controlled substances, provided to an injured or disabled employee based upon medically accepted
standards and an objective evaluation of the medical care services provided; provided, that "utilization
review" does not include the establishment of approved payment levels, a review of medical charges or
fees, or an initial evaluation of an injured or disabled employee by a physician--specializing in pain
managemern. "Utilization · review," also known as "Utilization management," does not include the
evaluation or determination of causation or the compensability of a claim. For workers' compensation
claims, "utilization review" is not a compoo.eHt-ef-does not include preauthorization as defined in Rule
0800-02-06-.01(16).evaluating t~propriateness of health care or health care services in
WOfke-rs'-compensation cases pursuant to the timeframes, procedures, and requirements-o-f------rnis
Gflaptef,--0000-02-06, and as defined in T.C.A. § 50 6 102. The employer shall be responsible for all
costs associated with utilization review and shall in no event obligate the employee, health care provider
or Bureau Department-to pay for such services.

fRwe
(21.fil (2-2)"Utilization review agent/organization" means an individual or entity authorized to do business and
provide utilization review services in Tennesseec, having
All Utilization review
agents/organizations are required to be certified to)ly the Commissioner of Commerce and
Insurance pursuant to T.C.A. §§ 56-6-701, et seq., and registered with the BureauGwisioo, complying with
the accreditation requirement in T.C.A. 7§ 50-6-124(a),.

Authority: TC.A. §§ 50-6-102, 50-6-124, 50-6-126, 50-6-233, and Ptlblic Chapters 282 & 289 (2013).
Administrative History: Original rule filed March 5, 1993; effective April 19, 1993. Amendment filed May 13,
1997; effective July 27, 1997. Amendment filed October 12, 2007; withdrawn December 12, 2007. Repeal and
new rule filed August 14, 2009; effective November 12, 2009. Amendment filed December 26, 2013; effective
March 26, 2014.

0800-02-06-.02 UTILIZATION REVIEW SYSTEM.
(1)

This Chapter shall apply to all recommended treatments as defined above for work-related
injuries or conditions whenever the recommendation is made after this Chapter, as amended, becomes
effective.

(2)

Employers shall establish and maintain a system of utilization review. An employer may choose to
provide utilization review services itself, through its insurer or through a third party administrator.
Whenever utilization review is conducted, whether mandatory under this Chapter, 0800-02-06, or
not, such utilization review shall be conducted in complete conformity with this Chapter. Failure to
comply with this Chapter in any way may subject the employer and utilization review
organ izationagern to sanctions and/or civil penalties as set forth in Rule 0800-02-06-.10. The
Administrator, the Medical Director or the Court of Workers' Compensation Claims a--workefs'
sempensation specialist may determine whether a utilization review was conducted in conformity with
this Chapter and may determine that a utilization review is void.

(3)

The Administrator may provide -or contract for certain -utilization review services with a
Contractor. The Contractor may provide any service allowed by T.C.A. § 50-6-124, including, but not
limited to, reviewing utilization review services and providing peer review. The parties shall cooperate
and provide any necessary medical information to the Contractor when requested, which shall not
constitute a waiver of any applicable privilege or confidentiality.

(4)

Any organization conducting utilization review for workers' compensation cases pursuant to this
Chapter shall provide to the Administrator copies of any information provided to the Commissioner
of Commerce and Insurance pursuant to T.C.A. § 56-6-704. Any organization conducting utilization
review for workers' compensation cases must also register with the Division Bureau on a form
prescribed by the Administrator. Failure to certify to the Commissioner of Commerce and Insurance
and be registered with the BureauGi-v+&ion prior to performing utilization review services may result in
sanctions and/or civil penalties pursuant to Rule 0800-02-064

~

.10 of this Chapter.
(5)

Subject to any applicable requirements of law concerning confidentiality of records, a utilization review
organizationagem shall provide the DivisionBureau, including the Medical Director, with any
appropriate utilization review records or permit the .Q.i¥i-skrnB urea u to inspect, review, or copy such
records in a reasonable manner. The Divisioo-Bureau will maintain any required confidentiality of
any personally identifying information concerning employees claiming workers' compensation benefits.
Provision of these records pursuant to this rule shall not constitute a waiver of any applicable privilege
or confidentiality.

(6)

In no event shall an individual concurrently perform case management services, as set forth in
Chapter 0800-02-07, and utilization review with regard to a single claim of a work-related injury.

(7)

Billing and payment for any medical services provided in conjunction with this Chapter shall be
subject, as applicable, to the DivisionBureau's Medical Cost Containment Program, Medical Fee
Schedule, or In-Patient Hospital Fee Schedule rules contained in Chapters 0800-02-17, 0800-0218, and 0800-02-19, respectively.

Authority: TC.A.§§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, 50-6-233, and Public Chapters 282 & 289
~ - Administrative History: Original rule filed March 5, 1993; effective April 19, 1993. Amendment
filed May 13, 1997; effective July 27, 1997. Amendment filed October 12, 2007; withdrawn December 12,
2007. Repeal and new rule filed August 14, 2009; effective November 12, 2009. Amendment filed
December 26, 2013; effective March 26, 2014.

0800-02-06-.03 UTILIZATION REVIEW REQUIREMENTS.
(1)

In any case in which utilization review is undertaken, the utilization review organization agem-shall
make an objective evaluation of the recommended treatment as it relates to the employee's
condition and render a determination concerning the medical necessity of the recommended treatment.
A utilization review agent may-shall contact the authorized treating physician regarding the
recommended treatment pursuant to applicable law and Rule 0800-02-06-.06; provided that such
contact shall not constitute a waiver of any other applicable privilege or confidentiality.

(2)

Upon initiation of utilization review, the authorized treating physician shall submit all necessary
information to the utilization review organization a-gem-and shall certify that the information is a
complete copy of the health care provider's records and reports that are necessary for utilization
review. The authorized treating physician shall also include the reason(s) for the necessity of the
recommended treatment in such records and reports. The employer, or other payer, shall reimburse
the authorized treating physician for the costs of copying and transmitting such records; provided that
the costs do not exceed the amounts prescribed by T.C.A. § 50-6-204. If a dispute arises as to the
completeness or necessity of information, then the parties shall proceed as set forth in Rule 0800-02-06.06(5).

(3)

Upon receipt of all necessary information, the -initial utilization review decision -may be determined
by a licensed registered nurse whenever the recommended treatment is being approved. For all
denials, the utilization review decision shall be determined by an advisory medical practitioner and
communicated to the parties in a written utilization review report.
A

(4)

Any treatment that explicitly follows the treatment guidelines, including medications, adopted by the
administrator or is reasonably derived therefrom, including allowances for specific adjustments to
treatment, shall have a presumption of medical necessity for utilization review purposes. This
presumption shall be rebuttable only by clear and convincing evidence that the treatment erroneously
applies the guidelines or that the treatment presents an unwarranted risk to the injured worker .

.(fil_

If a question arises in a Utilization Review denial, as to whether a recommended treatment follows the
guidelines adopted by the administrator or is reasonably derived therefrom, including allowances for
specific adjustments to treatment, or that the treatment erroneously applies the guidelines,_ or that the
treatment presents an unwarranted risk to the injured worker, then the employee or authorized treating
physician may appeal the Utilization Review denial, and the Medical Director will make a written
determination and communicate that determination in accordance with the provisions in 0800-02-06-.07.
5

Authority: T.C.A. §§ 50-6-102, 50-6-124, 50-6-126, and 50-6-233. Administrative History: Original
Amendment filed October 12, 2007; withdrawn
rule filed March 5, 1993; effective April 19, 1993.
December 12, 2007. Repeal and new rule filed August 14, 2009; effective November 12, 2009.

0800-02-06-.04 CONTENTS OF UTILIZATION REVIEW REPORT.
fil_ The utilization review organizationag.eA-t shall communicate its determination to the parties within
the timeframe established in Rule 0800-02-06-.06.

(2)

""
/>•,nv modificatie-n-m the recommended -tre-atm&n-t-:±e:EJ:U:est, including medications--s-t:lal-l-be
considered to be a denial of th-e-entiret\1 of the treatmen-t--f'Of-{he purposes OH¾ti+i-tatioo-rev-iew
reports,::appeals and determinat~-r-lf a Utilization Review appeal is filed, any recommended
modification in a Utilization Review Report will be considered a denial for the purpose of
evaluating the appeal by the Bureau .•

•

(4}.Ql.lf the utilization review determination is a denial of a recommended treatment, then the utilization
review ag.Effitorganization shall submit a written utilization review report in conformity with the
requirements of subsection (~2) of this Rule. If the utilization review determination is an approval of
a recommended treatment, then the utilization review organizationag.Effit shall submit written
documentation of the determination; provided that the written documentation is not required to be a
utilization review report in conformity with the requirements of subsection (~2) of this Rule. A
utilization review report and other written documentation may be communicated through electronic
means when available and appropriate.c

f21ffi The utilization review report shall adhere to the following requirements:
(a)

The utilization review Qiganizationag.eA-t shall oruy-consider QD.ly__the medical necessity,
appropriateness, efficiency, and quality of the recommended treatment for the employee's
condition. The consideration under quality may include factors such as timeliness, effectiveness,
efficacy, conformity to the Bureau's adopted Treatment Guidelines, and an-y--other evidence based
treatment guidelines {including the comments and observations) approved by the Administrator.
Treatment recommendations shall not be denied if they follow the Bureau's adopted Treatment
Guidelines.

(b)

Whenever a utilization review organizationag.Effit determines that the recommended treatment
will be denied, the utilization review report must contain specific and detailed reasons for the
denial, a listing of all the documents used to make the determination, and a record of any other
communication between the advisory medical practitioner and the requesting provider.c

(c)

The utilization review organization ~shall also include the name, address, phone number
and qualifications of the advisory medical practitioner making a denial determination.

(d)

All utilization review reports that deny o r m o d i f y a n y p o rt i o n o f a recommended
treatment, including medications, shall include an appeal form prescribed by the
G~v-isionBureau. The utilization review organ iz a ti o nag.Effit shall transmit a copy of the
utilization review report and appeal form to the authorized treating physician, employee, and
employer. Upon request, the utilization review ageA-torganization shall transmit any utilization
review report to the Bureaulli~. Failure to include the appeal form in the utilization review
report and transmit such to all parties may result in sanctions and/or civil penalties pursuant to
Rule 0800-02-06-.10 of this Chapter.

Authority: T.C.A. §§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, and 50-6-233. Administrative History:
Original rule filed March 5, 1993; effective April 19, 1993. Amendment filed May 13, 1997; effective July
27, 1997. Amendment filed October 12, 2007; withdrawn December 12, 2007. Repeal and new rule filed
August 14, 2009; effective November 12, 2009.
6
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0800-02-06-.05 MANDATORY UTILIZATION REVIEW.
(1)

The parties are required to paroo-pate--in utilizatirn-revie-w--llfKler--this Chapter-whefIB¥ef a dispute
arises as -to-the med1salHecesslty-Gf-a-reG0mmeAoed-treatment-,lf the employer as defined in 0800-0206-.01 disagrees with the Authorized Treating Physician about the medical necessity of a recommended
treatment, then the employer must participate in Utilization Review as defined in 0800-02-06-.01.

(2)

Utilization review is required to be performed pursuant to the requirements of this Chapter whenever
it is mandated by T.C.A. § 50-6-124 or the Bureau.Q.i.v-fSfOH's-Rules for Medical PaymentMeGiGal
Gest CoAtaiAment Pro§-ram, Medical Fee Schedule, or In-Patient Hospital Fee Schedule rules
contained in Chapters 0800-02-17, 0800-02-18, and 0800-02-19, respectively.

Authority: TC.A. §§ 50-6-102, 50-6-124, 50-6-126, and 50-6-233. Administrative History: Original
rule filed March 5, 1993; effective April 19, 1993.
Amendment filed October 12, 2007; withdrawn
December 12, 2007. Repeal and new rule filed August 14, 2009; effective November 12, 2009.

0800-02-06-.06 TIME REQUIREMENTS.
(1)

If a recommended treatment requires utilization review, then an employer shall submit the case to
its utilization review ~organization within three (3) business days of the authorized treating
physician's notification of the recommended treatment, subject to subsection (5) of this Rule. The
authorized treating physician's notification of the recommended treatment to the employer shall, at a
minimum, be in a form that confirms transmission by showing the time and date of receipt (e.g.,
facsimile). The employer shall notify all parties upon submitting the case to its utilization review
organizationage.n.t, and shall also, if requested, notify the bureauai+y-workers' compensatioR---spesfal.i.st
~ - If the employer fails to comply with this subsection, then the employer may be
subject to sanctions and/or civil penalties pursuant to Rule 0800-02-06-.10 of this Chapter.

(2)

The utilization review organization agent shall render the determination and communicate the
determination in writing to the authorized treating physician, employee and employer within seven (7)
business days of receipt of the case from the employer, subject to subsection (5) of this Rule. If the
determination isf a denial, the utilization review report shall list all records and supplemental
material reviewed by the utilization review organizationag&A-1:. Upon request, the authorized treating
physician or employee may obtain copies of any such records and supplemental material reviewed
by the utilization review organization~. The utilization review report shall also include an appeal
form prescribed by the BureauDivision on which the utilization review organization~ shall identify
the state file number associated with the claim for which treatment is being recommended, if any, and
shall identify the utilization review organization~·s certification number issued by the
BureauDivision. If the utilization review organization~ fails to comply with this subsection, then
the utilization review organization~A-t may be subject to sanctions and/or civil penalties pursuant to
Rule 0800-02-06-.10 of this Chapter.

(3)

If a denial of the recommended treatment is appealed to the Bureau, then the employer as defined in
Rule 0800-02-06-.01(8) utilization review agent shall send a copy of the utilization review report and
all records reviewed by the utilization review organization~ to the BureauDivision upon request
within five (5) business days of a #le-request from the Bureau.7

(4)

An approval of a recommended treatment by the employer"s utilization review organization~ shall
be final and binding on the parties for administrative purposes.

(5)

When there is a dispute over a request for information, the following timeframes shall apply:
(a) If the employer or utilization review organization~ does not possess all necessary information in
order to e v a I u ate dispute the recommended treatment illl.Q_Bf-render the utilization
review determination, then it shall immediately make a written request for such information to the
authorized treating physician, who shall comply with the written request within five business days
of receipt of the written request. The time requirements in subsections (1 )-(2) of this Rule shall
be tolled until the employer or utilization review organization~ receives the necessary
information or until the timeframe set forth in the preceding sentence expires, whichever occurs
7

first.
(b) Denials by a utilization review organization for inadequate information may be appealed pursuant
to Rule 0800-02-06-.07, at which time the authorized treating physician shall submit all
information deemed to be necessary by the BureauQ.ivi.&ioR. If the Bureau.Qi.v.i&ioo finds that the
employer's or utilization review organizationagern's request did not pertain to necessary
information, then the employer or utilization review organization agent-may be subject to sanctions
and/or civil penalties as set forth in Rule 0800-02-06-.10, at the discretion of the Administrator. In
addition, if an authorized treating physician fails to cooperate and timely furnish all necessary
information, records and documentation to an employer or utilization review organizationagern,
then the authorized treating physician may be subject to sanctions and/or civil penalties as set
forth in Rule 0800-02-06-.10, at the discretion of the Administrator.
(6) Employer's obligations upon receipt of utilization review determination:
(a)

Within three (3) business days of receiving a utilization review determination that denies
the recommended treatment, the employer as defined in Rule 0800-02-06-.02(8) shall give
written notification to the employee and authorized treating physician as to whether the
employer will authorize any of the recommended treatments that were denied by the utilization
review organizationagern and what, if any, conditions shall apply to such authorization.

(b)

If requested by the bureau, wWithin three (3) business days of receiving a utilization review
determination that is either an approval or denial, the employer a s d e f i n e d i n R u I e
0 8 0 0 - 0 2 - 0 6 - . 0 1 shall forward such determination to the bu re a u aR-y--werkefS'.
~nsation specialist -as&ignetl--te--4he claim. The employer shall also forward the
notification described in subsection (6)(a) above, if applicable
0

..

-

fc)

@l_ The utilization review decision to deny a recommended treatment shall remain effective for a
period of 6 months from the date of the decision without further action by the employer as defined
in Rule 0800-02-06-.01 (8) if the request is for the same treatment. unless there is a material
change documented by the treating physician that supports a new review or other pertinent
information that was not used by the utilization review organization in making the initial decision.
This provision also applies to medication denials, or modifications.

~

(Q)_ This same 6-month provision applies to the determinations, including medications upheld by
the Medical Director on appeal.

~

Authority: T. C.A. §§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, 50-6-233,aREI-Poolic Chapters 282 & 289
~ - Administrative History: Original rule filed March 5, 1993; effective April 19, 1993. Amendment
filed March 15, 1995; effective July 28, 1995. Amendment filed October 12, 2007; withdrawn December
12, 2007. Repeal and new rule filed August 14, 2009; effective November 12, 2009. Amendment filed
December 26, 2013; effective March 26, 2014.

0800-02-06-.07

APPEALS OF UTILIZATION REVIEW DECISIONS.

(1)

Every denial of a recommended treatment shall be accompanied by a form prescribed by the
BureauDivision that informs the employee and authorized treating physician how to request an
appeal with the BureauQ.i.v-i-&ie-A. The employee or authorized treating physician shall have thirty (30)
calendar days from receipt of a denial by an employer as defined in Rule 0800-02-06-.01(8)_to request an
appeal with the BureauDivision. The form and accompanying instructions provided shall be the current
form and instructions adopted by the Bureau and posted on the Bureau's website. The Medical Director
may extend the time to appeal for good cause.

(2)

Upon receipt of an appeal request by an employee or authorized treating physician:
(a)

The BureauQ.i.v.i&ioo or its designated contractor shall conduct the utilization review appeal.
The BureauQ.ivi.&ioR or its designated contractor may contact the authorized treating physician for
the f}BBF-review purpose &-of obtaining any necessary missing information. The BureauQ.ivi&ioo or
its designated contractor shall determine the medical necessity of the recommended treatment
8

as soon as practicable after receipt of all necessary information. The BureauDivisioH or its
designated contractor shall then transmit such determination to the authorized treating
physician, employee, and employer. The determination of the BureauDivision or its
designated contractor is final for administrative purposes, subject to the provisions of
subsections (3)-(5) of this Rule.
(b)

If any information necessary for the determination of the appeal is not within the possession
of the BureauDi-v-isioo, then any party not providingwithholding such information when requested by
the Bureau may be subject to sanctions and/or civil penalties as set forth in Rule 0800-02-06-.10,
at the discretion of the Administrator.

(c) _ The BureauDivisioo shall charge fees, as posted on its website, pursuant to Public Chapter 289
(2013) and T.C.A. §.50-6-2040) for each utilization review appeal that it completes. The fee shall
be paid by the employer within thirty (30) calendar days of the Bureau's completion of the appeal.
Failure to comply with this requirement may result in a civil genalty ofnot lessthanj50 nor greater
than $5000 per violation. If there is a pattern of violations, the Administrator may consider
suspension of participation in the Bureau's utilization review program. If the fee and/or penalty
remain unpaid for a further 30 days, the Administrator may impose further dvil penalties or
sanctions, or request that the Department of Commerce and Insurance apply penalties/sanctions in
accordance with their policies. The appeal of any fee or civil penalty assessed pursuant to this
section shall be made in accordance with the Uniform Administrative Procedures Act, T.C.A. §§ 4-5101, et seq., and the most current procedural rules of Chapter 0800-02-13, as may be amended
periodically in the future, which are incorporated as if set forth fully herein.

fat-A
(3)

If the determination of the BureauDivision is an approval of part or all of the recommended
treatment, then the Medical Director shall issue a determination that specifies the
treatment(s) that is/are medically necessary. -a-workers' compensation specialist sha-J.I
issue an order for merucal----oone-fit&--The penalty provisions of T.C.A. §§ 50-6-238(4) and 50-611JLshall apply to o-rde-rs these determinations issued pursuant to this subsection (3).

(4)

For dates of injury on or after July 1, 2014, if the determination decision of the Medical Director is to
approve part or all of the recommended treatment, then is final for administrative purposes. Wwithin
seven (7) calendar days of the receipt of the determination letter from the Medical Director, referenced
in subsection (3) above, the insurance carrier is required to inform the provider that the procedure arid
/or treatment, including medications, has been approved and request that the procedure or treatment be
scheduled. The penalties for noncompliance with tl-n-dei:--this subsection are those set forth in T.C.A §506-118.

(5)

A determination of denial is effective for a period of 6 months from the date of the determination as set
forth in rule 0800-02-06-.06(7).

(6)

f4tl-f--meNotwithstanding the provisions of subsection (4), if any party, including an employee, employer,
or a carrier, If a party--disagrees with a determination of the Medical Director's recommended or denied
treatment, then the aggrievedBureauDivision is a denial--of--for:-t-1:le-recommended treatmen-t,then the
partiesy may file a Petition for Benefit& Determination (PBD) with the Court Of Workers'
Compensation Claimsc Request for Benefit R-e-v-iew Conference or may request a waiver of the
beHefi.t--ra-v+ew conference requirement, as ap-p1-ica~ within seven (7) businessd-G days of the receipt of
the determination to request a hearing of the dispute in accordance with applicable statutory provisions.

(7)

fejNotwithstanding any other provision to the contrary, if the parties agree on a recommended
treatment after the employer's utilization review organization agem--has denied such, then the parties
may, by joint agreement, override the determination of the employer's utilization review
organizationag-e-n-t or the Bureau and approve the recommended treatment. Such approval by
agreement shall terminate any appeal to the BureauDivisieH and no fee shall be required of the
employer for any such appeal that has yet to be determined by the BureauDivisio-H.

Authority: TC.A.§§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, 50-6-204, 50-6-233, 50-6-238,aAti--PY9liG
Chapters 282 & 289-(-2-Q..1-J}. Administrative History: Original rule filed March 5, 1993; effective April 19, 1993.
Amendment filed March 15, 1995; effective July 28, 1995. Amendment filed October 12, 2007; withdrawn December
9

12, 2007. Repeal and new rule filed August 14, 2009; effective November 12,
2009. Amendment filed December 26, 2013; effective March 26, 2014.

0800-02-06-.08 UTILIZATION REVIEW FORMS.
(1)

All utilization review organizationsage-A-ts must file with the Bureau the Utilization Review
Notification form (Form C-35) electronically within three_.{3}_Qusiness days immediately upon
initiation of utilization review services on an employee's workers' compensation claim. Only one
form should be filed for each date of a utilization review referral even if more than one treatment is
reviewed on that same date. Only one--~Gh-clai-m-,

(2)

All utilization review organizations~A-t-s must file with the Bureau the Utilization Review Closure form
(Form C-36/C-37) electronically for each C - 3 5 f i I e d within three(3) business daysimmediately
following the conclusion of utilization review services on an employee's workers' compensation claim.
Ofl-1.y-eRe-fGFm is necessary for each claim':-

(3)

AI-I-----Ytilization revievv organizationsagents must file an annual report with th-e-----Medical Qirector of
the Bureau on a form prescribed by the Division and accessible throu§-h--th-e-D-iv-isiefl.'-&-wees#e,:J.f
requested by the Bureau, a utilization review organization shall be required to file an annual report
with the Bureau detailing the utilization review organization's activities.
~

/4

Authority: TC.A. §§ 50-6-102, 50-6-118, 50-6-124, 50-6-126, and 50-6-233. Administrative History:
Original rule filed March 5, 1993; effective April 19, 1993. Amendment filed October 12, 2007; withdrawn
December 12, 2007. Repeal and new rule filed August 14, 2009; effective November 12, 2009.

0800-02-06-.09

SUBCONTRACTORS.

(1)

A utilization review organizationage-A-t shall be responsible for any advisory medical practitioner(st
aoo-registered nurse(s).,_ or other utilization review organization(s) with whom the utilization review
organizationage-A-t subcontracts to perform utilization reviews. If a subcontractor performs a utilization
review in accordance with the requirements of this Chapter, then the utilization review shall be treated
as if performed by the contracting utilization review organizationage-A-t. A utilization review
organizationage-A-t shall be liable for all sanctions and/or civil penalties contained in this Chapter
whenever its subcontractor violates any provision contained herein.

~

,A, utilization review organizationagent may only subcontract vvith an advisory-medical practitioner
as-de.fifi.ed-in Rule 0800 02 06 .01 (3) or registered nurse. All other subcontracting for utilization review
seFv.iGes-is prohibited and-will result in the invalidity ok-uch utilization review determination-:-

Authority: TC.A. §§ 50-6-102, ·50-6-118, 50-6-124, 50-6-126, and 50-6-233. Administrative History:
Original rule filed March 5, 1993; effective April 19, 1993. Amendment filed October 12, 2007; withdrawn
December 12, 2007. Repeal and new rule filed August 14, 2009; effective November 12, 2009.

0800-02-06-.10
(1)

SANCTIONS AND CIVIL PENALTIES.

Failure by an employer, insurer, third party administrator, or utilization review organizationage-A-t to
comply with any requirement in this Chapter, 0800-02-06, -including but not limited to applying
utilization review when required, proper inclusion of the forms with notification of a denial, and complying
with the timeframes and registration for utilization review, shall subject such party to a penalty of not less
than fifty dollars ($50.00) nor more than five thousand dollars ($5,000.00) ofle---h1ffid.reEJ.--GOJ.lafs
E$-100.00) nor more-than-~oo-del+ars ($1,00MQ..)-per violation at the discretion of the
Administrator. The BureauOi-v+sfOA may also institute a temporary or permanent suspension of the
right to perform utilization review services for workers' compensation claims, if the utilization review
Ql.9. an i z at ion age-A-t has established a pattern of violations. This includes licensing and specialty
requirements for an Advisory Medical Practitioner as defined in 0800-02-06-.01 (3) and timeframes for the
provision of medical records and other required documentation in 0800-02-06-.06(5)(b),.
f-B~A-h-e-a+th care provider is subject-to-the penalties enumerated-ifl.~-§-50 6 124 (e) as if set-...fofth
fully herein.
10
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(2)

~The penalty for failure to timely file the Form C-35 or Form C-36/C-37 in accordance with Rule
0800-02-06-.08 is twenty-five dollars ($25) for each fifteen (15) calendar days past the initiation
deadlines listed above or conclusion of utilization review services, as applicable, per violation. The
penalty for failure to file the annual report in accordance with Rule 0800-02-06-.08 is twenty-five
dollars ($25) for each fifteen (15) calendar days past the final date for filing the annual report.

Authority: T.C.A. §§ 4-5-314, 50-6-102, 50-6-118, 50-6-124, 50-6-126, 50-6-233, and PubUc Chapters
282 & 289 (2013). Administrative History: Original rule filed March 5, 1993; effective April 19, 1993. Amendment
filed October 12, 2007; withdrawn December 12, 2007. Repeal and new rule filed August 14, 2009; effective
November 12, 2009. Amendment filed December 26, 2013; effective March 26, 2014.

0800-02-06-.11

ISSUANCE AND APPEAL OF SANCTIONS AND CIVIL PENALTY ASSESSMENTS.

ill_An agency decision assessing sanctions and/or civil penalties shall be communicated to the party to
whom the decision is issued, and the party to whom it is issu.ed shall have fifteen (15) calendar days
from the date of issuance to either appeal the decision pursuant to the procedures provided for
under the Uniform Administrative Procedures Act, T.C.A. §§ 4-5-101, et seq., or to pay the assessed
penalties to the Bu re au Department or otherwise comply with the decision.

f2-}--ln order for a party to appeal an agency decision assessing sanctions and/or civil penalties, the party •
must file a petition with the CommissionerAdministrator within fifteen (15) calendar days of the
issuance of the decision. This petition shall be considered a request for a contested case hearing
within the Departmenl:Bureau pursuant to the Uniform Administrative Procedures Act, T.C.A.
·--§§ 4-5-101, et seq., and the procedural rules of Chapter 0800-02-13, as amended periodically in the ..
future, are incorporated as if set forth fully herein. The Bureau Department is authorized to conduct the
hearing pursuant to T.C.A.
..
§50-6-118.
(3)

If the agency decision assessing sanctions and/or civil penalties is not appealed within fifteen
(15) calendar days of its issuance, the decision shall become a final order of the Department Bureau
and is not subject to further review.

Authority: T. C.A. §§ 4-5-314, 50-6-102, 50-6-118, 50-6-124, 50-6-126, and 50-6-233. Administrative
History: Original rule filed March 5, 1993; effective April 19, 1993. Amendment filed October 12, 2007;
withdrawn December 12, 2007. Repeal and new rule filed August 14, 2009; effective November 12,
2009.

* If a roll-call vote was necessary, the vote by the Agency on these rules was as follows:
Board Member

Aye

No

Abstain

Absent

Signature
(if required)

I certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Bureau of Workers' Compensation on _ _ _ _ _ _ _ _ _ and is in compliance with the
provisions of T.C.A. § 4-5-222.
I further certify the following:
Notice of Rulemaking Hearing filed with the Department of State on June 29, 2016.
Rulemaking Hearing Conducted on August 31, 2016.
Date:
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Signature:
Name of Officer:

Abbie Hudgens

Title of Officer:

Administrator. Division of Workers' Compensation

Subscribed and sworn to before me on:
Notary Public Signature:
My commission expires on:

All proposed rules provided for herein have been examined by the Attorney General and Reporter of the State of
Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures Act,
Tennessee Code Annotated, Title 4, Chapter 5.

Herbert H. Slatery Ill
Attorney General and Reporter
Date

Department of State Use Only

Filed with the Department of State on:
Effective on:

Tre Hargett
Secretary of State
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Public Hearing Comments
One copy of a document containing responses to comments made at the public hearing must accompany the filing
pursuant to T.C.A § 4-5-222. Agencies shall include only their responses to public hearing comments, which can be
summarized. No letters of inquiry from parties questioning the rule will be accepted. When no comments are
received at the public hearing, the agency need only draft a memorandum stating such and include it with the
Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not acceptable.

PUBLIC COMMENTS AND RESPONSES
1.
Comment: Current Rule 0800-02-06-.08(3) states: "All utilization review agents must file an annual report on
a form prescribed by the Division and accessible through the Division's website." - Referenced form in current rule
does not exist - need to be sure such form is not referenced in proposed Utilization Review Rules.
Response: The bureau agrees with the comment and has made the recommended change.
2.
Comment: proposed Rule 0800-02-06-.04(2) states: "any modification in the recommended treatment ...
shall be considered to be a denial of the entirety of the treatment. ... " - Does that mean if the UR agent
recommends any modification to the treatment which would then result in the agent approval, per the rule, it would
instead be a denial?
Response: The bureau agrees with the comment and has amended Rule 0800-02-06-,04(2) as follows:
"If a Utilization Review appeal is filed, any recommended modification in a Utilization Review Report will be
considered a denial by the Bureau."
3.
Comment: proposed Rule 0800-02-06-.07(6) - Language that the determination by the medical director is
final for administrative purposes is confusing and may result in an argument that the Court is part of the
administrative system and cannot overrule the medical director, even though subsection (6) appears to give
authority to the Court - suggest clarifying the subsection (6) with the word "Notwithstanding" and then expanding
the language in subsection (6) to specify who may appeal - Suggest modifying proposed rule 0800-02-06-.07(6) to
read as follows: "(6) Notwithstanding the provisions of subsection (4), if any party, including an employee, an
employer, or a carrier, disagrees with a determination of the Medical Director's recommended or denied treatment,
then the aggrieved party may file a Petition for Benefit Determination (PBD) with the Court of Workers'
Compensation Claims within seven (7) days of the receipt of the determination to request a hearing of the dispute
in accordance with applicable statutory provisions."
Response: The bureau agrees with the comment and has amended Rule 0800-02-06-.07(4) as follows:
(4) "For dates of injury on or after July 1, 2014, if the determination of the Medical Director is to approve part or all
of the recommended treatment then, within seven (7) business days of the receipt of the determination letter from
the Medical Director, referenced in subsection (3) above, the insurance carrier is required to inform the provider
that the procedure and /or treatment, including medications, has been approved and request that the procedure or
treatment be scheduled. The penalties for noncompliance with this subsection are those set forth in T.C.A §50-6118."
In accordance with the above-referenced comment, the bureau has also amended Rule 0800-0,6-.07(6) as
follows:
(6) "Notwithstanding the provisions of subsection (4), if any party, including an employee, an employer, or a carrier,
disagrees with a determination of the Medical Director's recommended or denied treatment, then the aggrieved
party may file a Petition for Benefit Determination (PBD) with the Court of Workers' Compensation Claims within
seven (7) business days of the receipt of the determination to request a hearing of the dispute in accordance with
applicable statutory provisions."
4.
Comment: Medical recommendations are subject to Utilization Review (UR) and whether they meet the
ODG guidelines is the whole point - TC.A § 50-6-124 refers to UR and sets a standard of review in UR proposed Rule 0800-02-06-.03(4) conflicts with the statute - need to follow the wording in the statute - need
modification and clarification of proposed Rule 0800-02-06-.03(4) which states: "Any procedure or treatment,

including medications, which follow the treatment guidelines approved by the Bureau is not subject to utilization
review. See T.C.A. 50-6-124."
Response: The bureau agrees with the comment and has amended Rule 0800-02-06-.03(4) as follows:
(4) "Any treatment that explicitly follows the treatment guidelines, including medications, adopted by the
administrator or is reasonably derived therefrom, including allowances for specific adjustments to treatment, shall
have a presumption of medical necessity for utilization review purposes. This presumption shall be rebuttable only
by clear and convincing evidence that the treatment erroneously applies the guidelines or that the treatment
presents an unwarranted risk to the injured worker."
5.
Comment: Proposed Rule 0800-02-06-.03(4) indicates that "any procedure or treatment, including
medications, which follow the treatment guidelines approved by the Bureau is not subject to utilization review."
(a.)
This language seems troublesome, as it does not explain who makes the initial determination regarding
whether the proposed treatment follows the ODG. If the ATP can merely state that the recommended treatment
follows the ODG in order to avoid Utilization Review (UR) altogether, that seems to be a little like "the fox guarding
the henhouse."
(b.)
Compare this language to proposed Rule 0800-02-25-.03(2), which states that '[a]ny treatment that explicitly
follows the treatment guidelines ... or is reasonably derived therefrom, including allowances for specific
adjustments to treatment, shall have a presumption of medical necessity for utilization review purposes." This
language comes straight from T.C.A. §50-6-124(h).
(c.)
These two sections seem inconsistent. If an employer is precluded from seeking UR as long as an
Authorized Treating Physician (ATP) says that the recommended treatment follows the ODG guidelines, why do we
need the presumption offered in proposed Rule 0800-02-25-.03(2)?
Suggest removing 0800-02-06-.03(4) and/or replacing it with the same language that is in T.C.A. §50-6-124(h) (the
first sentence) to resolve this inconsistency. But that still would not answer the question, "Who determines as an
initial matter whether the recommended treatment follows the ODG guidelines?"
Response: The bureau agrees with the comment. See Response to Comment #4 above. Additionally, the
bureau is adding a new subsection 0800-02-06-.03(5), which shall read as follows:
(5) If a question arises in a Utilization Review denial, as to whether a recommended treatment follows the
guidelines adopted by the administrator or is reasonably derived therefrom, including allowances for specific
adjustments to treatment, or that the treatment erroneously applies the guidelines or that the treatment presents an
unwarranted risk to the injured worker, then the employee or authorized treating physician may appeal the
Utilization Review denial, and the Medical Director will make a written determination and communicate that
determination in accordance with the provisions in 0800-02-06-.07.
6.
Comment: Proposed Rule 0800-02-06-.05(1) indicates that "the parties are required to participate in
utilization review under this Chapter whenever a dispute arises as to the medical necessity of a recommended
treatment."
(a.)
Who can decide when a dispute over medical necessity has arisen?
(b.)
How is that language consistent with proposed Rule 0800-02-06-.03(4), which seems to preclude Utilization
Review (UR) as long as the recommended treatment follows the ODG guidelines?
(c.)
What if the Authorized Treating Physician (ATP) says that the recommended treatment follows the ODG
guidelines, but the employer's adjuster claims it does not and is not medically necessary? Can the adjuster initiate
. Utilization Review (UR) even though the ATP says that the recommended treatment follows the ODG guidelines?
Suggest that when a dispute arises as to medical necessity, the ATP should document why and how the
recommended treatment "explicitly follows the treatment guidelines" or "is reasonably derived therefrom."
Thereafter, the UR reviewing physician could respond with his or her opinion as to whether they believe the
recommended treatment follows or does not follow the guidelines. If a UR administrative appeal is sought, the
Medical Director would make the final call.
Response: The bureau agrees with this comment. See Response to Comment #5 above. The bureau is also
amending Rule 0800-02-06-.05(1) to read as follows: "If the employer as defined in 0800-02-06-.01 disagrees with
the Authorized Treating Physician about the medical necessity of a recommended treatment, then the employer
must participate in Utilization Review as defined in 0800-02-06-.01."
7.

Comment: Suggest modifying the Definition of Preauthorization, proposed Rule 0800-02-06-.01 (16) to read

as follows: '"Preauthorization' for workers' compensation claims means that the employer ... Preauthorization for
workers' compensation claims shall not mean utilization review as defined by 0800-02-06-.01 (20)." - suggest this
change to better refine this definition and better align it with current pharmacy processing practices as well as to
ensure congruence with adopted drug formulary rules. At present existing drug formulary rules, specifically 080002-25-.04 permits prior approval of medications without subjecting these medications to the formal utilization review
processes. Suggested language is intended to ensure there is no confusion between these proposed utilization
rules and adopted drug formulary rules as well as to eliminate potential confusion between rules which could stifle
delivery of pharmacy care. Suggested language would protect the ability of the adjuster or claims administrator to
approve usage of medications without having to submit each medication or prescription to the defined utilization
review processes.
Response: The bureau agrees with the comment and has made the recommended change.
8.
Comment: Suggest modifying the Definition of Utilization Review, proposed Rule 0800-02-06-.01 (20) to read
as follows: '"Utilization Review' means evaluation of the medical necessity, appropriateness, efficiency and quality
of medical services ... For workers' compensation claims, 'utilization review' shall not mean preauthorization as
defined by 0800-02-06-.01(16)." - suggest this change to better clarify that utilization review and evaluation is tied
directly to true medical necessity of the treatment. The lack of defining utilization review to medical necessity as
proposed could create unintended exploitation of the term 'necessity' as being of and including any necessity, a
clearly subjective word, other than medical. The proposed subjective phrasing could create an unmanageable
process between providers and payors and result in greater fee disputes for the Bureau to handle - suggest
change to ensure consistency in the definitions of preauthorization and utilization review.
Response: The bureau agrees with the comment and has amended the third sentence of Rule 0800-02-06.01 (20) to read as follows: "For workers' compensation claims, 'utilization review does not include preauthorization
as defined in Rule 0800-02-06-.01(16)."
9.
Comment: support addition of the proposed language to Time Requirements - proposed Rule 0800-02-06.06(7) Application of UR Decisions - strongly believe the proposed language will assist in timely processing of
pharmacy claims as well as streamline utilization review processes for medications and application of the drug
formulary - should also help clarify the proper application of utilization review determinations.
Response: The bureau agrees with the comment. No additional change is recommended.
10.
Comment: proposed Rule 0800-02-06-.03(4) should be deleted as it causes unnecessary conflict proposed Rule 0800-02-06-.03(4) states, "Any procedure or treatment, including medications, which follow the
treatment guidelines ... is not subject to utilization review." - The current rule which is already in effect provides
that "any treatment that explicitly follows a treatment guidelines adopted by the administrator or is reasonably
derived therefrom, shall have a presumption of medical necessity for utilization review purposes .... " - It is confusing
as to who will determine whether a given treatment "follows" the ODG guidelines - Numerous adjusters are
confused and concerned about the new Utilization Review (UR) process and whether they can even submit
anything to UR - Essentially, in order to determine whether something follows the ODG guidelines, explicitly or
otherwise, it must be submitted to a medical professional - Adjusters are not able to make this determination and
therefore proposed Rule 0800-02-06-.03(4) could have a far reaching effect of neutralizing any UR. Given the
mandate for utilization review in T.C.A. §50-6-124, the proposed Rule 0800-02-06-.03(4) should be revised or
deleted and the currently existing rule in the treatment guidelines chapter should govern the process.
Response: The bureau agrees with the comment and the recommended change has been made. See
Responses to Comments #4 and #5 above.
11.
Comment: With respect to proposed Rule 0800-02-06-.07 and utilization review appeals determinations, it is
important to require the appeal determination to be in writing and provide a rationale - Without a rationale from the
medical director, additional litigation is invited - Moreover, since the Workers' Compensation Court is not populated
with medical professionals, it is imperative that any determination regarding the presumption of correctness and/or
whether the ODG guidelines have been followed be conveyed in layman terms - This will be necessary to resolve
any Utilization Review (UR) issues as the current process for filing a Petition for Benefit Determination (PBD) will
only allow for significant delay. PBD's and Dispute Certification Notices (DCN's) are taking over a month to issue,
and even more time will be necessary for a hearing. If the decisions of the medical director are clear and concise,
this will result in less litigation and a swifter delivery of medical services.

Response: The bureau disagrees with the comment. The present rule and statute adequately address this
question. There is no requirement for additional explanation of the decision of the medical director in the
determination.
12.
Comment: Comment concerning how few appeared at the Rulemaking Hearing on the proposed Utilization
Review Rules is an indication that most attorneys handling Workers' Compensation Claims were likely never given
notice.
Response: The bureau disagrees with the comment. Secretary of State filing provisions have been followed,
and the bureau's website has posted the rulemaking hearing information well in advance. TAR (TN ADMIN
REGISTER) publishes notices on their website also.
13.
Comment: As presently operated, the Utilization Review (UR) System delays, prolongs, or prevents
treatment of injured workers - It does not, as the law intended, promote timely quality medical care to return a
worker to employability and it is not being used for that purpose - Workers' Compensation Utilization Review fails
the injured employees by denying the prompt and proper medical treatment - In at least two (2) cases, it has left
the injured employees with no treatment options so that they cannot reach maximum medical improvement (MMI)
and are therefore in permanent TTD status - In a third case, the appeal denial resulted only with a costly court
action and a delay for the employee of up to six (6) months - In that case, Attorneys on both sides agree that the
appeal should have overruled the UR denial of the requested treatment. Unless the whole Utilization Review
System is restructured, the proposed changes will have very little benefit to injured employees.
Response: The Bureau disagrees with the comment and this analysis of the utilization review program.
These examples given already have a remedy in place.
14.
Comment: The Insurance Carriers and self-insured Employers game the system to their benefit at the
employees' expense (a.)
They use Utilization Review (UR) companies that employ out of state doctors, primarily east and west coast
doctors - These doctors rarely, if ever, have patient ratings of more than 1.5 stars and their efforts to contact local
doctors usually occur when the treating doctors are seeing patients at hospitals or in surgery.
(b.)
The Insurance Carriers further game the system by only providing those records for review that they wish to
provide and not the full record. This should not be surprising since they also direct injured employees to specific
doctors by giving them a list and telling them if they choose a particular doctor they can get them seen right away
or on that day while the other doctors will take days to set up. Thus, the employee goes to see the employer or
carrier's pet doctor.
(c.)
Carriers next game the system with nurse "case managers." These individuals under the law are supposed
to see that the employee gets prompt and proper care. In reality, these individuals are nothing more than company
spies and agents whose goals are to get the employees' claim closed as soon as possible and at the least cost.
They frequently attempt to tell the doctor what he can and cannot do and push the doctor to return the employee to
full duty status. They schedule appointments for the injured employee at the nurse case managers' convenience
and not that of the employee.
Response: The bureau disagrees with these comments. It is noted that the bureau has adopted case
management rules and that claims handling rules are presently being drafted by the bureau pursuant to the
authority given the bureau in PC 803 (2016).
15.
Comment: Regarding proposed Rule 0800-02-06-.03:
In subsection (1.), the phrase "A Utilization Review Agent may ... " should be changed to "SHALL
(a.)
CONTACT"
(b.)
Subsection (2.) is a joke. The doctors are not submitting information; the insurance companies are. The
doctors' treatment requests goes to the insurance adjuster who then sends the records they want reviewed to their
Utilization Review Company only.
(c.)
Subsection (3.) should include the requirements that all advisory medical practitioners should be doctors
actually practicing in Tennessee and not just licensed in Tennessee along with umpteen other states.
Response: The bureau agrees in part and disagrees in part. While the internal policies of the insurers are of
some concern as to what they require the adjusters to send to utilization review, the bureau has no evidence of this
practice by adjusters.

The bureau carefully reviews the credentials of physicians performing utilization review services. TCA § 50-6-124
as revised in 2015 now requires URAC or NCQA accreditation. Such accreditation requires as one of the provisions
that on appeal the Advisory Medical Practitioner performing utilization review has similar specialty requirements as
the recommending authorized treating physician. Rule 0800-02-06-.01 (2) also includes this requirement in the
definition of "Advisory Medical Practitioner."
The bureau has amended the second sentence of Rule 0800-02-06-.03(1) to read as follows: "A utilization review
agent shall contact the authorized treating physician regarding the recommended treatment pursuant to applicable
law and Rule 0800-02-06-.06; provided that such contact shall not constitute a waiver of any other applicable
privilege or confidentiality."
The bureau has also amended the first sentence of Rule 0800-02-06-.06(6)(b) to read as follows: "If requested by
the Bureau, within three (3) business days of receiving a utilization review determination that is either an approval
or denial, the employer as defined in Rule 0800-02-06-.01 shall forward such determination to the Bureau."
16.
Comment: Regarding proposed Rule 0800-02-06-.04:
(a.)
Subsection (4)(a) - The way this is written I would question whether Insurance Adjusters will still be allowed
to edit what records are provided to review. This also seems to promote Cook-Book medicine and decisions.
(b.)
Subsection (4)(c) needs to add requirements that the physician actually practice in Tennessee, not just have
a Tennessee License.
Response: The bureau disagrees. The rules adequately address these comments.
17.
Comment: Regarding proposed Rule 0800-02-06-.06:
(a.)
Subsection (1) appears to be in conflict with proposed Rule 0800-02-06-.03
(b.)
Subsection (7)(a) and (b) - These provisions would effectively prevent treatment of employees and render
them TTD or TPD for the six (6) month period until a new request for treatment could be made, as it bars renewed
requests for the same treatment. In the real world, the statement "remain effective for a maximum of 6 months" will
have the effect of being a six (6) month bar to treatment. I have two (2) current cases that are effectively permanent
TTD because of this problem.
Response:
(a.) The bureau agrees and changes have been made. See Response to Comment #15
(b.) The bureau has considered the comment but we disagree: the current proposed language is sufficient.
18.
Comment: Regarding proposed Rule 0800-02-06-.07:
(a.)
Subsection (2.)(a) - I have concerns as to who the "designated contractor" would be as the contractors
presently used by the Insurance Carriers are worthless.
Not germane to the rules. The public does not select whom the Bureau chooses as a contractor.
(b.)
Subsection (2.)(b) - There needs to be a provision requiring that parties be given notice of any information
not supplied but deemed necessary and allowing time for that information to be submitted.
Response: The Bureau disagrees. In Rule 0800-02-06-.06(5), there are time provisions for requesting further
records, and the Bureau routinely issues warning letters in these situations.
19.
Comment: Regarding proposed Rule 0800-02-06-.09 - Subcontractors should only be allowed to use
doctors licensed and practicing in Tennessee - If not, this rule is a waste of ink.
Response: This comment has been reviewed previously. See prior Response to Comment #15.
20.
Comment: Recommend amending the language "is not subject to utilization review" in proposed Rule 080002-06-.03(4) to "does not require submission of a referral for utilization review." The reason for this suggested
change is that the recommended language would mean that a provider who submits a request to a Utilization
Review Organization (URO), where the request is then reviewed in utilization review and is found to comply with
the Bureau approved treatment guidelines, would not result in the URO approving the request, but rather a
response that Utilization Review (UR) is not required. Based on other rules for UR, we do not believe that the intent
is not to conduct UR if requested, but rather, to reflect that medical care within the approved treatment guidelines
does not require submission for UR.

Response: The bureau has addressed this comment. See Responses to Comments #5 and #6 above.
21.
Comment: Currently proposed Rule 0800-02-06-.04(2) could be interpreted to mean that utilization review
shall not issue a modification decision and must either approve or deny the treatment request in whole. We do not
believe that is the intent, as other rules indicate that modifications in utilization review can occur; for example, Rule
0800-02-06-.04(4)(d) and 0800-02-06(7)(a). We believe this change reflects the intent of the Bureau. Should the
Bureau only want to suggest that a modification may trigger an appeal, we would suggest that the language in the
proposed rule note "that for appeal purposes only" or something of the like.
Response: The bureau agrees with the comment. The change in 0800-02-06-.04(2) recommended in
Response to Comment #2 addresses this concern.
22.
Comment: Proposed Rule 0800-02-06-.01(10) Definition of "Inpatient Services" - Recommend that the
length of stay be based on a "One Midnight Rule," as opposed to the "Two Midnight Rule" embodied in the
Medicare rules for inpatient status. We believe that a window of 48 (as opposed to 72) hours provides physicians
with sufficient observation time to determine whether individuals with work-related injuries should be admitted on an
inpatient basis, thereby avoiding the increased costs of reimbursing under Medicare Part A where that is not
medically necessary. We also recommend that the proposed amendments to the definition of "Outpatient services"
in subsection (13) be revised accordingly.
Response: The bureau neither agrees nor disagrees with the comment. The bureau intends to comply with
the Medicare definition.
23.
Comment: Proposed Rule 0800-02-06-.01 (12) Definition of "Medically necessary" or "medical necessity" Recommend that this definition be amended to refer to the treatment guidelines adopted by the Bureau. For
instance, subsection (12)(a) could be redrafted to read: "In accordance with generally accepted standards of
medical practice, including Treatment Guidelines as defined in Rule 0800-02-06-.01 (19)."
Response: The bureau agrees and the recommended change has been made.
We have previously dealt with the issue of using the adopted guidelines in Comment #5.
24.
Comment: Proposed Rule 0800-02-06-.01 (15) Definition of "Preauthorization" - Recommend clarifying that
authorized medical benefits will be paid at the rates set forth in the workers' compensation fee schedule and cost
containment program.
Response: We disagree with the comment. This definition is not about payment levels, only authorizations.
25.
Comment: Proposed Rule 0800-02-06-.01 (20) Definition of "Utilization review" - This definition provides that
UR does not include (among other things) "an initial evaluation of an injured or disabled employee by a physician
specializing in pain management." We request clarification as to whether employers may subject initial evaluations
by any or all other specialists to UR. More generally, we recommend that the entire definition be redrafted for
greater clarity.
Response: This definition comes directly from TCA §50-6-102. The bureau agrees in part with the comment
and has amended the first sentence of Rule 0800-02-06-.01 (20) by deleting the phrase "specializing in pain
management" at the end of the sentence, after the word "physician" and before the punctuation period(".").
26.
Comment: Proposed Rule 0800-02-06-.03(4) Utilization Review Requirements - Recommend deleting or
amending the proposed language, since T.C.A. §50-6-124 does not stand for the proposition that "Any procedure
or treatment, including medications, which follow the treatment guidelines approved by the Bureau is not subject to
utilization review." Rather, the statute provides that any treatment that explicitly follows the guidelines or is
reasonably derived therefrom shall have a presumption of medical necessity for UR purposes, though that
presumption is rebuttable by clear and convincing evidence "that the treatment erroneously applies the guidelines
or that the treatment presents an unwarranted risk to the injured worker."
Response: This is answered in Response to Comment #4 above.
27.

Comment: Proposed Rule 0800-02-06-.04(2) Contents of Utilization Review Report - This subsection

provides that "Any modification in the recommended treatment request, including medications, shall be considered
to be a denial of the entirety of the treatment for the purposes of utilization review reports, appeals and
determinations." While we assume that this does not prohibit modifications that do not constitute complete denials,
we believe some clarification to that effect would be helpful.
Response: The bureau agrees and this has been clarified by the Response to Comment #2.
28.
Comment: Proposed Rule 0800-02-06-.06(6)(b) Employer's obligations upon receipt of UR determination The proposed amendments would require employers to forward UR determinations to the Bureau, as opposed to
the Workers' Compensation Specialist. We request clarification as to how this is to be accomplished, e.g., who the
recipient should be.
Response: The bureau agrees with the comment and has amended Rule 0800-02-06-.06(6)(b) by adding
the phrase "If requested by the Bureau ... " at the beginning of the sentence. See Response to Comment #15.
29.
Comment: Proposed Rule 0800-02-06-.07(4) Appeals of UR Decisions - We recommend converting the
notification requirement of "seven calendar days" to business days to conform to the other time periods in the rule.
Response: The bureau agrees and the recommended change has been made.
30.
Comment: Proposed Rule 0800-02-06-.01(16) Definition of Preauthorization -What does the Bureau believe
Preauthorization to be? Employers' approvals of treatment requests without the involvement of a Utilization Review
Organization (URO)?
Response: Rule 0800-02-06-.01 (16) states: "Preauthorization" for workers' compensation claims means that
the employer, prospectively or concurrently, authorizes the payment of medical benefits. Preauthorization for
workers' compensation claims does not mean that the employer accepts the claim or has made a final
determination on the compensability of the claim. Preauthorization for workers' compensation claims does not
include utilization review.
The Bureau believes this definition is sufficient to explain what "Preauthorization" is in the context of workers'
compensation claims. See also response to Comment #7,
31.
Comment: Proposed Rule 0800-02-06-.04(2) Contents of a Utilization Review Report - What does the
language "Any modification in the recommended treatment requests, including medications shall be considered to
be a denial of the entirety of the treatment for the purposes of utilization review reports, appeals and
determinations" mean? Does it mean that a UR determination of modified is not allowed? If an Advisory Medical
Practitioner wanted to approve, for example, 6 PT visits of 12, would it have to result in a total denial of all 12
because a modification is considered a denial of the entirety of the treatment?
Response: The Bureau has answered this Comment with the change in the language of Rule 0800-02-06.04(2) "considered a denial" only "If a Utilization Review appeal is filed." See Response to Comment #2.
32.
Comment: Concerning Proposed Rule 0800-02-06-.08 Utilization Review Forms:
(a.)
Proposed Rule 0800-02-06-.08(1) - This provision says that all UROS must file Form C-35 electronically w/in
three business days and that only one form should be filed for each date of a utilization review referral even if more
than one treatment is reviewed on the same date. Does this mean that the Bureau will expect UROs to file a C-35
for every UR request that they review?
Response: If the UR request were sent on a different date (or to a different vendor or company) then yes.
(b.)
Proposed Rule 0800-02-06-.08(2) - This provision says that all UROs must file Form C-36/C-37
electronically w/in three business days following the conclusion of UR services. Does this mean that the Bureau will
expect UROs to file a C-36/C-37 for every UR request that they review and complete?
Response: They would have to file the closing forms for each opening within the three days after the UR has
been completed.
33.

Comment: All timeframes in Rules should be consistent, either business days or calendar days.

Response: The bureau agrees with the comment and has made the requested change.
34.
Comment: The visit maximums (12 for Physical Therapy, Occupational Therapy and 18 for Psychiatry) may
conflict with the fee schedule - Who makes the determination as to whether a recommended treatment follows the
guidelines and how is the decision communicated? Is UR required for areas approved by ODG?
Fee schedule changes are being addressed in separate rules. Agree. See Responses to Comments #4, #5, and #6
above. UR is not required (mandated) very often.
Response: The Bureau agrees and has tried to clarify the issue of "dispute" by saying "disagrees with a
recommended treatment."
35.
Comment: The phrase about "not subject to Utilization Review (UR)" is not accurate. How is "explicitly"
determined? The rationale for a determination should be included in the Medical Director's decision. Recommend
clarifying the next step after an appeal.
Response: See Responses to Comments #3, #4 and #5 above.
36.
Comment: Recommend including an explanation of the Medical Director's opinion in appeal decisions. Need
to clarify whether the decision of the Medical Director on an appeal should have any sort of "presumption"? The
Appeal of a Petition for Benefit Determination (PBD) within 30 days does not allow the injured worker enough time
to arrange for representation and to put together a case. Recommend that this time period be extended to 90 days
- Concerning the Medical Director's decision being final "for administrative purposes," need to clarify the phrase
"for administrative purposes" since it may be viewed to include the Court.
Response: The bureau agrees in part and changes have been made as deemed appropriate by the bureau.
See Responses to Comments #3, #4, and #5 above. The 30-day period is deemed adequate by the bureau for
appeal purposes.
37.
Comment: Regarding the appeal to the bureau in 0800-02-06-.07, it is suggested that the medical director
should have discretion to allow more than 30 days to receive a request for an appeal if there is good cause.
Response: The bureau agrees with the comment and has made the recommended change.

Regulatory Flexibility Addendum
Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rulemaking process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.
1. The type or types of small business and an identification and estimate of the number of small businesses subject
to the proposed rule that would bear the cost of, or directly benefit from the proposed rule: The amended rules will
affect small employers that fall under the Tennessee Workers' Compensation Laws, which would be employers with
at least five employees, or for those in the construction industry at least one employee. There should be no
additional costs associated with these rule changes.
2. The projected reporting, recordkeeping and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record. There is
no additional record keeping requirement or administrative cost associated with these rule changes.
3. A statement of the probable effect on impacted small businesses and consumers: These rules should not
have any impact on consumers or small businesses.
4. A description of any less burdensome, less intrusive or less costly alternative methods of achieving the purpose
and objectives of the proposed rule that may exist, and to what extent the alternative means might be less
burdensome to small business: There are no less burdensome methods to achieve the purposes and objectives of
these rules.

5. Comparison of the proposed rule with any federal or state counterparts: None.
6. Analysis of the effect of the possible exemption of small businesses from all or any part of the requirements
contained in the proposed rule: Exempting small businesses could frustrate the small business owners' access to
the services provided by the Bureau of Workers' Compensation and timely medical treatment for injured workers,
which would be counter-productive.

Impact on Local Governments

Pursuant to TC.A §§ 4-5-220 and 4-5-228 "any rule proposed to be promulgated shall state in a simple declarative
sentence, without additional comments on the merits of the policy of the rules or regulation, whether the rule or
regulation may have a projected impact on local governments." (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070. pdf) of the 2010 Session of the General Assembly)
These proposed rules will have little, if any, impact on local governments.
Additional Information Required by Joint Government Operations Committee

All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1 ).
(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;
The Rules established by 0800-02-06 are updates to utilization review rules necessitated by the 2013
reform act. The amendments to the rules will expand and clarify the definitions of utilization review, medical
necessitv and preauthorization.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;
Pursuant to Tenn. Code Ann. §50-6-124, the administrator "shall establish a system of utilization review of
selected outpatient and inpatient healthcare providers" for employees claiming benefits under the
Workers' Compensation Law.
(C)

Identification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

All parties to a workers' compensation claim will be affected by the adoption or rejection of these rules.

Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to the
rule;
None
(D) An estimate of the probable increase or decrease in state and local government revenues and expenditures, if
any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate is
based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two percent
(2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;
The overall effect will have little fiscal impact upon state or local government.

(E)

Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

I Troy Haley, Legislative Liaison and Director of Administrative Legal Services
(F)

Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Troy Haley, Legislative Liaison and Director of Administrative Legal Services
(G) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and
Tennessee Bureau of Workers' Compensation
220 French Landing Drive
Floor 1-B
(615) 532-0179
troy.haley@tn.gov
(H) Any additional information relevant to the rule proposed for continuation that the committee requests.
None

