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0780-1-82-.01 Purpose.
The purpose of this Chapter is to:
(1)

Set forth requirements for insurers and rate service organizations in providing a process
whereby insureds of workers' compensation policies may request a review of the
application of the insurer's or rate service organization's rating system to the insured's
coverage in this state;

(2)

Establish procedures for such insureds in this state to appeal to the commissioner an
insurer's or rate service organization's application of the rating system to the insured's
insurance coverage; and

(3)

Provide guidelines in determining what information an insurer must provide to insureds
seeking pertinent information under T.C.A. § 56-5-309(a), the length of time an insurer
has to provide such information, and what an insurer may charge for such information.

Authority: T.C.A. §§ 56-2-301 and 56-5-309.
0780-1-82-.02 Scope.
This Chapter applies to all insureds of workers' compensation policies delivered in the State of
Tennessee.
Authority: T.C.A. §§ 56-2-301 and 56,5-309.
0780-1-82-.03 Authority.

)

This Chapter is promulgated pursuant to the authority contained in T.C.A. §§ 56-5-309(d), 4-5102, 4-5-219, 56-2-301.
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Authority: T.C.A. §§ 4-5-102, 4-5-219, 56-2-301 and 56-5-309(d).
0780-1 -82-.04 Definitions.
(1)

"Administrative Procedures Division" means the Administrative Procedures Division of
the Office of the Secretary of State, 312 Eighth Avenue, 8th Floor, William R. Snodgrass
Tower, Nashville, Tennessee 37243, Telephone (615) 741-7008.

(2)

"Commissioner" means the Commissioner of the Tennessee Department of Commerce
and Insurance or the commissioner's designee.

(3)

"Costs of the appeal" means the charges of the Administrative Procedures Division and
Court Reporters, for participating in any appeal brought under this Chapter. The charges
of the Court Reporters shall also include transcription costs.

(4)

"Department" means the Tennessee Department of Commerce and Insurance.

(5)

"Division" means the Insurance Division of the Tennessee Department of Commerce and
Insurance.

(6)

"Improper classification" means any classification not done in conformity with the
established rules and guidelines of the designated rate service organization.

(7)

"Insurer" means all corporations, associations, partnerships, pools established under
T.C.A. § 50-6-405(c)(l), or individuals engaged as principals in the business of workers'
compensation insurance.

(8)

)

(a)

"Insurer" includes the Tennessee Workers' Compensation Insurance Plan
developed by the commissioner pursuant to T.C.A. § 56-5-314(c).

(b)

"Insurer" does not include a surplus lines insurance company.

"Party" means:
(a)

The named person whose legal rights, duties and privileges or immunities are
being adjudicated in the appeal;

(b)

Any other person who is duly granted intervention in the appeal; and

(c)

Any agency named as a party to the adjudicative proceeding entitled to or
permitted by the law being enforced to participate fully in the proceeding.

(9)

"Person" means an individual or business entity.

( I 0)

"Rate Service Organization" means a rate service organization licensed by the
commissioner pursuant to T.C.A. § 56-5-310.

(11)

"Rating System" means the systematic process of determining workers' compensation
premium based upon rules published in the applicable manuals, workers' compensation
statutes, and the insurer's rate pages.

(12)

"Uniform Administrative Procedures Act" means the act compiled in T.C.A. Title 4,
Chapter 5, including t_he contested case provisions of the Act in Part 3 thereof.

Authority: T.C.A. §§ 4-5-301 et seq., 50-6-405, 56-1-102, 56-5-309, 56-5-320(b) and (c).
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0780-1-82-.05 Request to Review.
(1)

(2)

(a)

Every insurer and rate service organization doing business in this state shall
provide a process by which insureds may request the review of the application
of the insurer's or rate service organization's rating system to that person's
insurance coverage.

(b)

At a minimum, each process required in Subparagraph (a) of this Paragraph
shall contain the following:
1.

The insurer or rate service organization shall have thirty (30) days, after
receipt by the insurer or rate service organization of a written request to
review, to consider the request to review and communicate its decision
to the requesting party.

2.

The insurer or rate service organization shall provide its decision on the
merits of the request in writing to the requesting party and shall specify
the reason for its decision . .

Every insurer shall provide to its insureds a copy of its process at the time of the initial
issuance of the insurance policy. In the event an insurer changes its process, it shall
notify its insureds no later than at the time of the next renewal.

Authority: T.C.A. §§ 56-5-309(b) and (d) and 56-5-314(c).
0780-1-82-.06 Filing of Appeals.
(1)

Any person aggrieved by a decision on the merits of the appeal rendered pursuant to Rule
0780-1 -82-.05, or any person that does not receive a written decision on a request for
review submitted pursuant to Rule 0780-1-82-.05 within forty-five (45) days from the
date the insured sends the request to review to the insurer or rate service organization,
shall have the right to appeal the decision of the insurer or rate service organization to the
commissioner, subject to the conditions set forth in this Chapter. The commissioner shall
presume that after the expiration of forty-five days, the insurer or rate service
organization has failed to act within the required thirty (30) day period provided for in
T.C.A. § 56-5-309(b).

(2)

In order to be considered, any appeal filed pursuant to this Chapter must meet the
following requirements:
(a)

The appeal must be filed with the commissioner within thirty (30) days of either:
1.
2.

)

The receipt of the decision; or
Expiration of the forty-five (45) day period provided for in Rule 07801-82-.06(1 );

(b)

The appeal must contain a short and plain statement as to what portion of the
decision is being appealed and the basis for such appeal;

(c)

The appeal must be accompanied by the written decision rendered by the insurer
or rate service organization or if applicable, a written statement from the insured
that a request for review was made over forty-five days (45) ago and that no
response has been received;
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(d)

The appeal should specify the date in which the insured would like to have the
hearing consistent with the dates provided in Rule 0780-1-82-.07(1); and

(e)

The appeal must be accompanied by a certification from the insured or the
insured's attorney that a copy of any materials filed with the commissioner have
also been sent to the Administrative Procedures Division of the Office of the
Secretary of State and all parties to the dispute.
1.

In sending the appeal, the insured may use any method allowed by law
for legal service of process.

2.

The appeal to the commissioner shall be sent to the Department of
Commerce and Insurance, Davy Crockett Tower, Actuarial Services
Section, 4th Floor, 500 James Robertson Parkway, Nashville, Tennessee
37243.

Authority: T.C.A. § 56-5-309(b), (c) and (d).
0780-1-82-.07 Scheduling of Appeals.
(1)

The Division shall establish hearing dates in consultation with the Administrative
Procedures Division. The Division shall place on its web-site the dates on which appeals
may be heard. Appellants shall use only such dates in meeting the requirements of Rule
0780-l-82-.06(2)(d). Where practical, the appellant shall attempt to contact all parties to
the dispute in order to schedule the hearing on a date agreeable to all the parties.

(2)

Upon receipt of a petition for appeal and a requested hearing date, the Division shall issue
a Notice of Hearing to all parties to the appeal specifying the date, place and time in
which the matter will be heard. A hearing shall not be conducted earlier than thirty (30)
days following the issuance of the Notice of Hearing.

(3)

Any request for continuance or postponement of a hearing shall be filed with and heard
by the administrative law judge appointed by the Administrative Procedures Division.

Authority: T.C.A. §§ 4-5-307, 4-5-308, 56-5-309(6), (c) and (d), and Tenn. Comp. R. & Regs. 1360-4-1.10.
0780-1-82-.08 Procedure for Appeals.

)

(1)

All hearings conducted pursuant to this Chapter shall be held in conformity with the
Uniform Administrative Procedures Act provisions for contested cases and the Rules of
Procedure for Contested Cases of the Rules of the Secretary of State as compiled at
Chapter 1360-4-1.

(2)

All appeals heard under this Chapter shall be heard by the commissioner in the presence
of an administrative judge appointed by the Administrative Procedures Division.

(3)

The Division may intervene in any appeal brought under this Chapter:
(a)

If in the Division's opinion, the appeal involves issues or the outcome of the
appeal could directly or indirectly affect the regulatory responsibilities of the
Division;

(b)

The Division believes that the comm1ss1oner should consider imposing the
sanctions authorized under T.C.A. § 56-5-309(c), in which case the Division
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shall give notice of the proposed imposition of sanctions through its notice of
intervention; or
(c)
(4)

For other good cause.

At the end of the hearing, the commissioner may:
(a)

Make a ruling and may order one or more of the parties to submit a draft order
for consideration. Any such ruling shall either assess one of the parties the costs
of the appeal, or request argument from the parties as to the issue as to which
party should be assessed such costs; or

(b)

Order one or more party to submit proposed Findings of Fact and Conclusions
of Law for consideration by the commissioner. All such proposed Findings of
Fact and Conclusions of Law shall address the issue of which party should be
assessed the costs of the appeal.

Authority: T.C.A. §§ 4-5-301 et seq., 4-5-219, and 56-5-309(b), (c), and (d).
0780-1-82-.09 Settlement of Appeals.
(1)

In lieu of having an appeal, the parties may agree at any time to the informal settlement
of the matter being appealed.

(2)

All settlement agreements shall provide for the payment of all costs of the appeal. In the
event the settlement ·agreement does not contain any such provision, the commissioner
may assess all costs against the insurer or rate service organization that was a party to the
appeal.

Authority: T.C.A. §§ 4-5-105 and 56-5-309(b) and (d).
0780-1-82-.10 Final Order.

)

(1)

The commissioner shall issue an order within sixty (60) days of the date of the receipt of
the transcript of the hearing or the receipt of any proposed Findings of Fact and
Conclusions of Law, whichever is later. The commissioner may have additional time to
render a Final Order upon waiver, consent of the parties to such extended period, or for
good cause shown in accordance with T.C.A. § 4-5-314(g).

(2)

Orders issued under Paragraph (1) of this Rule:
(a)

Shall contain Findings of Fact based exclusively upon the evidence of record in
the adjudicative proceeding and on matters officially noticed in that proceeding;

(b)

May utilize the commissioner's experience, technical competence and
specialized knowledge in the evaluation of evidence

(c)

Shall contain Conclusions of Law as to whether there was a proper application
of the insur.e r's or rate service organization's rating system to the appellant's
insurance coverage;

(d)

Shall order the payment of any unpaid premiums owed by the insured to the
insurer as a result of the proper application of the insurer's or rate service
organization's rating system to the appellant's insurance coverage;
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(e)

Shall order the return or crediting of premiums paid by a insured that were not
lawfully owed due to the improper application of the insurer's or rate service
organization's rating system to the appellant's insurance coverage;

(f)

Shall specify the amount of time the insured has to make payment;

(g)

Shall assign the costs of the appeal, in the commissioner's discretion, to the nonprevailing party;

(h)

Shall order that an insurer is not entitled to premiums invoiced or billed to the
insured due to the incorrect application of the insurer's or rate service
organization's rating system to the appellant's insurance coverage; and

(i)

May impose civil penalties of up to ten thousand dollars ($10,000) per
occurrence upon a finding that a workers' compensation insurer, without any
lawful basis, has assessed an employer premium:
1.

For individuals who are not employees; or

2.

On the basis of improper classification of employees.

3.

In determining whether to impose a civil penalty, under T.C.A. § 56-5309(c), the Commissioner may take into account the facts and
circumstances of the particular appeal under review, including whether
the action by the insurer was in good faith based on the information
available to it at the time the action was taken.

4.

Any penalties assessed under this Chapter shall be made payable to tlie
Department.

(3)

Any order issued under this Rule shall be considered a Final Order of the Department.

(4)

All orders issued under this Rule shall be sent by the commissioner to each party. The
commissioner shall also cause to be published on the Division's web-site all final nonappealable orders issued under this Rule for at least ten (10) years from the date of ent1y.

Authority: T.C.A. §§ 4-5-314 and 56-5-309(b), (c) and (d).
0780-1-82-.11 Judicial Review.
A person who is aggrieved by a Final Order entered pursuant to this Chapter is entitled to judicial
review pursuant to T.C.A. § 4-5-322.
Authority: T.C.A. §§ 4-5-322 and 56-5-309(b), (c) and (d).
0780-1 -82-.12 Information Provided to Insureds.
(1)

J

To the extent applicable, every insurer or rate service organization shall, within a
reasonable time after receipt of a written request and upon payment of a reasonable
charge, furnish to any insured affected by a rate published by it, all pertinent information
as to such rate. However, the insurer's obligation to furnish loss run history to an insured
shall be consistent with the requirements ofT.C.A. § 56-5-323.

Page 7 of 10

(2)

For purposes of this Rule:
(a)

A "reasonable time" means the later of thirty (30) days from the date of the
receipt of the request or fourteen (14) days from the date of payment of the
reasonable fee;

(b)

A "reasonable charge" means a fee not to exceed twenty-five dollars ($25).
However, with respect to loss sensitive plans the fee must not exceed fifty
dollars ($50); and

(c)

"Pertinent information" means the following:
1.

The schedule rating worksheet if applicable to the insured;

2.

The insured's experience modification worksheet and an explanation as
to how the policyholder can obtain the National Council on
Compensation Insurance's publication, "The ABC's of Experience
Rating";

3.

Applicable premium discount and small deductible tables if applicable;
and

4.

With respect to loss sensitive plans,
(i)

The insurer's worksheets, including their loss rating model
and the development of the insurance charges;

(ii)

A statement as to how much the company has built in for
claims and loss control expenses, profit, as well as general
expenses and taxes; and

(iii)

A detailed statement as to how the insurer a1Tived at the
premium.

Authority: T.C.A. §§ 56-2-301 and 56-5-309(a) and (d).
Legal Contact and/ or party who will approve final
copy for publication:
Dakasha Winton, Staff Attorney
Office of Legal Counsel
Department of Commerce and Insurance
Davy Crockett Tower, Twelfth Floor
500 James Robertson Parkway
Nashville, Tem1essee 37243
615-741 -2199
Contact for disk acquisition:
Dakasha Winton, Staff Attorney
Office of Legal Counsel
Department of Commerce and Insurance
Davy Crockett Tower, Twelfth Floor
500 James Robertson Parkway
Nashville, Tennessee 37243
615-741 -2199

)
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Signature of the agency or officers directly responsible for proposing and/or drafting this Chapter:

Fa,

f

¾?iiit

w;ntnn

Staff Attorney

I certify that this is an accurate and complete copy of rulemaking heaµ_ng rules, lawfully promulgated and
adopted by the Department of Commerce and Insurance on the ~day, of
~ t w 2007.
Further, I certify that the provisions of Tenn. Code Ann. § 4-5-222 have been fully complied with, that
these rules are properly presented for filing, a notice of rulemaking hearing has been filed in the
Department of State on the 15 th day of December, 2006 and such notice of rulemaking hearing having been
published in the January, 2007 issue of the Tennessee Administrative Register, and such rnlemaking
hearing having been conducted pursuant thereto on the 20 th day of February, 2007.

Leslie A. Newman
Commissioner

LJA~
Notary Public

)

t
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All rulemaking hearing rules provided for herein have been examined by the Attorney General and
Reporter of the State of Tennessee and are approved as to legality pursuant to the provisions of the
Administrative Procedures Act, Tennessee Code Annotated, Title 4, Chapter 5.

Robert E. Cooper, Jr.
Attorney General and Reporter

The rulemaki
g rules set out herein were properly filed in the Department of State op,the / /
day of_-----jf-q.~~~L,...-/J.-- - - - ---,1 2007, and will become effective on the
,i:,l_ ~
of
,20

~

By:

.

)

0-

J

ay

.Darnell
Secretary of State

Page 10 of 10

Economic Impact Statement:

Types of small businesses directly affected:

1.

The type or types of small businesses that might be affected by the requirements of the proposed rules
includes small businesses that maintain workers' compensation insurance as required by law. These
entities are often required to submit information to the rate service organization and the insurance
companies. The insurance company assesses premiums based upon the rate provided by the rate service
organization. The proposed rules allow these insureds to appeal the rate or the premium assessed by the
insurance company.

Projected reporting, recordkeeping, and other administrative costs:

2.

The administrative costs are thought to be minimal to implement.
Probable effect on small businesses:

3.

The rules will not have an adverse impact on small businesses operating as insurers. Conversely, the
proposed rules would be beneficial for insureds operating a small business in Tennessee because the
proposed rules provide a forum for these insureds to appeal the application of a rate.

4.

Less burdensome, intrusive, or costly alternative methods:

The proposed rules are the least burdensome means of meeting the objectives of the General Assembly.

Comparison with federal and state counterparts:

5.

A search has been conducted to detennine which states have taken the described actions notated in the
proposed rules. A number of states have issued bulletins, or adopted similar regulations or legislation,
including:

•
•
•

•
•
•

6.

Alaska
Arkansas
California
Kentucky
Missouri
Pennsylvania

Effect of possible exemption of small businesses:

Small businesses cannot be exempted due to the nature and importance of these regulations. These
regulations are designed to implement procedures to create a more efficient process by making available
pertinent information to all parties that may be involved in an appeal. It should also be noted, that the Rule
allows the insurer or rate service organization to assess a nominal charge to provide the information.

)
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Rulemaking Hearing Rules
of the
Department of Commerce and Insurance
Division of Insurance
Chapter 0780-1 -82
Rating Appeals Before the Commissioner
New Rules
Public Comments and Responses
By the Commissioner of Commerce and Insurance
Compiled Pursuant to Tenn. Code Ann. § 4-5-222
On February 20, 2007, a rulemaking hearing was held by John F. Morris, Deputy
Commissioner, by designation of Leslie A. Newman, Commissioner, at the offices of the
Department of Commerce and Insurance. This hearing, conducted pursuant to the requirements
of the Uniform Administrative Procedures Act, Tenn. Code Ann .§§ 4-5-101 et. seq., allowed the
Commissioner of Commerce and Insurance and her designees to hear public comments and
responses to the proposed rule. The rule is being promulgated pursuant to Tenn. Code Ann. §
56-5-309.
The Commissioner solicited comments from the public by causing notice of the hearing
to be published in accordance with the requirements of Tenn. Code Ann. § 4-5-203. The
Commissioner received written comments prior to, during and after the rulemaking hearing.

Comment 1
Rule 0780-1-82-.01 (3) Purpose

It was suggested that the rules should modify the term pertinent rate information to pertinent
infon11ation.
Agency Response to Comment 1
The Department agrees with this comment and has modified this subparagraph to better track the
statutory language.

Comment2
Rule 0780-1-82-.02 Scope
It was commented that the scope of the proposed rules should be limited to workers'
compensation insurance.

)
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Agency Re!,ponse to Comment 2
The Depaiiment agrees with this comment and has modified the proposed rules to limit its scope
to workers' compensation insurance. The Department, however, would like to receive comments
as to what procedure(s) should be adopted for the hearing of appeals of all other types of
insurance authorized pursuant to Tenn. Code Ann. § 56-5-309.

Comment3
Rule 0780-1-82-.02 Scope

It was commented that the scope of the proposed rules should specifically exclude accident and
health insurance as defined in Tenn. Code Ann.§ 56-2-201(1).

Agency Re!,ponse to Comment 3
The Depa1iment agrees with this comment and has modified the proposed rules to limit its scope
to workers' compensation insurance.

Comment4
Rule 0780-1-82-.04(3) Definitions
It was commented that the definition of cost of appeal should be revised to include only the cost
of the administrative hearing.
Agency Response to Comment 4
The Department does not concur with this comment.

Comment5
0780-1-82-.04 Definitions
It was suggested that the proposed rules should add definitions for the following tem1s: rating
system, attorneys' fees, party, rate, and without any lawful basis.

Agency Response to Comment 5
The Department agrees with this comment and has modified this Rule to provide more clarity.

_)
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Comment6
0780-1-82-.05(1)(a)
It was commented that this Subsection attempts to impose requirements on every insurer or rate
service organization doing business in this state which is outside the scope of the Rules as
defined by section 0780-1-82-.02.

Agency Response to Comment 6
The Department believes that this Section must be read in conjunction with Rule 0780- 1-82-.02
and therefore not outside the scope.

Comment7
0780- 1-82-. 05(1 )(a)

It was commented that this Subsection fails to specify the information that a policyholder must
include in a request to review the application of a rating system to the policyholder's policy.

Agency Response to Comment 7
The Department believes that the process established by the rate service organization and the
insurer should provide what info1mation will be provided to the insured.

Comment8
0780-l-82-.05(1)(b) Request to Review
It was commented that the timelines overlap requiring an insurer to provide info1mation to an
insured. It was suggested that the proposed rules should clarify the timelines requiring an insurer
to receive information, respond to a request and when a policyholder appeals to the
Commissioner.

Agency Response to Comment 8
The Department agrees with this comment and has amended this Subparagraph to provide more
clarity; including specifying that the thitiy (30) day time period begins upon receipt of the
request by the insurer.

Comment9
0780- 1-82-.05(2) Request to Review

It was suggested this Paragraph should be revised to state that every insurer shall advise its
policyholders of its process at the time of issuance of the insurance policy instead of at the time
of initial purchase.

)
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Agency Response to Comment 9
The Department agrees with this comment and has modified this Paragraph so that policyholders
are provided a copy of the insurer's process at the time of the issuance of the insurance policy.

Comment 10
0780-1 -82-.05(2) Request to Review
It was commented that this Paragraph should be revised to state that an insurer shall provide its
policyholder a copy of its process only upon request.

Agency Re~ponse to Comment 10
The Department does not concur with this comment.

Comment 11
0780-1-82-.05(2) Request to Review
It was suggested that rate service organization be removed from this Paragraph as rate service
organizations do not have policyholders.

Agency Response to Comment 11
The Department agrees with this comment and has modified this Paragraph to clarify that
insurers have the responsibility to notify its policyholders of any such change.

Comment 12
0780-1-82-.06( l) Filing of Appeals
It was commented that this Paragraph should be revised to state any policyholder aggrieved
instead of any person aggrieved.

Agency Response to Comment 12
The Department does not concur with this comment. The current language is consistent with the
language in Tenn. Code Ann. § 56-5-309(b) .

. )
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Comment 13
0780-1-82-.06(2) Filing of Appeals
It was commented that the Paragraph should be revised to include a description of evidence that
a policyholder may present to the Commissioner proving that it did not receive a written
decision.

Agency Response to Comment 13
The Department agrees with this comment and has changed the references to "evidence that a
written decision was not received" so that, instead, it reads "a written statement from the insured
that a request for review was made over forty-five (45) days ago and that no response has been
received."

Comment 14
0780-1-82-.06(2)(d) Filing of Appeals
It was suggested that this Subparagraph should be revised to state that the Division shall set the
hearing date.

Agency Response to Comment 14
The Department agrees with this comment in part. This Subparagraph requires an insured to
specify in the appeal the date in which the insured would like to have the hearing. Rule 0780-182-.07(2) specifies that the Division will send the Notice of Hearing which includes the date of
the heating. The Department did not make any modifications since the insured does not set the
hearing date in the current rules.

Comment 15
0780-1-82-.06( 1) Filing of Appeals

It was commented that proposed rule should allow an insurer to provide a policyholder a written
decision within forty-five (45) instead of thirty (30) days.

Agency Response to Comment 15
The Department does not agree with this comment. Tenn. Code Ann. § 56-5-309 requires an
insurer or rate service organization to render a written decision within thirty (30) days of the
request. However, the rules include a provision that the thirty (30) day period does not begin
until the insurer or rate service organization has actual receipt of the request.

)
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· Comment 16
0780-1-82-.07(1) Scheduling of Appeals
It was commented that "dates in which appeals" should be changed to "dates on which appeals."

Agency Response to Comment 16
The Department agrees with this comment and has modified this Paragraph accordingly.

Comment 17
0780-1 -82-.07(2) Scheduling of Appeals
It was commented that a sentence should be added to this Paragraph stating that the hearing date
shall not be earlier than ten (10) days following the notice.

Agency Response to Comment 17
The Department agrees with this comment in part. The Para!:,rraph has been modified to reflect
that a hearing shall not be conducted earlier than thirty (30) days following the issuance of the
Notice of Hearing.

Comment 18
0780-1-82-.07(3) Scheduling of Appeals
It was commented that this Paragraph should provide additional information regarding the
circumstances under which a continuance of the hearing may be granted. It was suggested that
continuances comply with the standards set forth in the Rules of Procedure for Contested Cases
of the Rules of the Secretary of State found in Tenn. Comp. R. & Regs. 1360-4-1-.10.
Agency Response to Comment 18
The Department agrees with this comment and this Paragraph was modified to reflect that the
standard set forth in Tenn. Comp. R. & Regs. 1360-4-1-.10 applies to hearings conducted
pursuant to this Chapter as well.

Comment 19
0780-1-82-.08 Procedure for Appeals
It was commented that if the Commissioner requests that an Administrative Law Judge sit alone
then additional requirements of the Uniform Administrative Procedures Act would apply. It was
therefore suggested that this Rule should be adjusted accordingly.

)
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Agency Response to Comment 19

The Department agrees with this comment and has modified this Rule accordingly.

Comment 20
0780-1-82-. 08(3) Procedure for Appeals

It was commented that the proposed rules allowing the Insurance Division to intervene in an
appeal may create a conflict of interest.
Agency Re!!.ponse to Comment 20

The Department does not concur with this comment.

Comment 21
0780-1-82-.08(2) Procedure for Appeals

It was commented that the proposed rules should clarify the role and position of the
Administrative Law Judge when a final order is issued. In addition, the proposed rule should be
amended to include the requirements of the Uniform Administrative Procedures Act upon the
issuance of a final order.
Agency Response to Comment 21

The Department agrees with this comment in part. Modifications have been made to Rule 07801-82-.10 as a result of this comment. However, no modifications to this Paragraph were seen
necessary.

Comment 22
0780-l -82-.08(4)(a) Procedure for Appeals
It was commented that the proposed rules should require the issuance for the cost of appeal in the
final order instead of at the end of the hearing.
Agency Re!!.ponse to Comment 22

The Department does not concur with this comment. This Subparagraph allows the Department
to make a ruling at the conclusion of the hearing, including the assessment of the costs of the
appeal. Should such a decision be rendered at the conclusion of the hearing, the Department still
anticipates that it would be included in the Final Order as well.

)
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Comment23
0780-1-82-.08(4)(b) Procedure for Appeals
It was commented that the proposed rules should require each party to submit proposed findings
of facts and conclusions of law for consideration by the commissioner.

Agency Response to Comment 23

The Department does not concur with this comment.

Comment24
0780-1-82-.09(1) Settlement of Appeals

It was commented that this Paragraph should be revised to delete the phrase "heard by the
commissioner."
Agency Response to Comment 24

The Department agrees with this comment and has modified this Paragraph accordingly.

Comment 25
0780-1 -82-.09(2) Settlement of Appeals·

It was commented that Tenn. Code Ann. § 56-5-309 grants the Depaiiment authority to assess
the charges of the administrative procedures division as such the reference to "all costs of the
appeal" should be changed to the "cost of the administrative hearing, if such hearing is held prior
to settlement."
Agency Response to Comment 25

The Department does not concur with this comment.

Comment 26
0780-1-82-.09(2) Settlement of Appeals

It was commented that the last two (2) sentences of this subsection should be deleted.
Agency Response to Comment 26

The Department does not concur with this comment.
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Comment27
0780-1-82-.10(1) Final Order
It was commented that a speedier process is in the best interest of all parties. Thus, it was
suggested that this Paragraph be modified so as to require that a final order be issued within sixty
( 60) days of the date of the adjournment of the hearing or the receipt of any proposed findings of
facts and conclusions of law whichever is later.

Agency Response to Comment 27
The Department agrees with this comment in part. The Paragraph will be modified to provide
for the issuance of the final order within sixty ( 60) days of the date of the receipt of the transcript
of the hearing or the receipt of any proposed findings of facts and conclusions of law whichever
is later.

Comment 28
0780-1-82-.10(2)(a) Final Order
It was commented that the proposed rules should limit the findings of facts to evidence submitted
at the hearing in accordance with Tenn. Code Ann. § 4-5-314(d).

Agency Response to Comment 28
The Department agrees that the findings of fact should be limited to evidence presented at the
hearing. The Department believes that the Rules as written accomplishes compliance with Tenn.
Code Ann. § 4-5-314( d). As such, there have not been any changes made to the rules.

Comment 29
0780-1-82-.10(2)(c) Final Order

It was commented that the proposed rules should be revised to specify the time period within
which the policyholder must issue payment, and to include penalties and interest if the
policyholder does not timely issue payment.
Agency Response to Comment 29
The Department concurs that the order should state the time period for payment. The rules have
been modified accordingly to effectuate this change. However, the Department does not concur
with the inclusion of penalties and interest comment. The Department does not have the
statutory authority to assess penalties against a policyholder.
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Comment30
0780-1-82-.10(2)( c) Final Order
It was commented that the proposed rules appear to allow a policyholder in the voluntary or
involuntary market to withhold premium. If so, the rule does not appear to contemplate if the
actual premium has yet to be determined. It was requested that additional guidance be provided.

Agency Response to Comment 30

The Department does not concur with this comment. It is not the Department's intention to
allow an insured to withhold premium.

Comment31
0780-1-82-.10(2)(d) Final Order
It was suggested that this Subparagraph should be revised from "order the return of premiums"
to "order the return or crediting of premiums."
Agency Response to Comment 31

The Department agrees with this comment and the Subparagraph has been modified accordingly.

Comment32
0780-1 -82-. l 0(2)(f) Final Order

It was suggested that this Subparagraph should be revised from "cost of the appeal" to "cost of
the administrative hearing."
Agency Response to Comment 32

The Department does not concur with this comment.

Comment 33
0780-1-82-.10(2)(g) Final Order

It was commented that this Subparagraph allows the Department to impose a civil penalty upon a
finding that an insurer without lawful basis has assessed an inappropriate premium. It was
suggested that the standard should be changed to "without any rational basis" or "without any
reasonable basis."
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Agency Re!,ponse to Comment 33
The Depaiiment does not concur with this comment. However, the Department may consider
factors that determine whether or not the insurer acted in good faith before assessing civil
penalties.

Comment34
0780-1-82.-10(2)(g) Final Order

It was further commented that the imposition of civil penalties should apply solely to situations
in which an independent contractor is classified as an employee, not where employees are
inadvertently misclassified.
Agency Response to Comment 34
The Department does not concur with this comment as to do so would seem to lessen the
statutory application as set forth in Tenn. Code Ann.§ 56-5-309(c).

Comment35
0780-1-82-.10(2)(g) Final Order

It was commented that this Subparagraph should provide additional clarification to define
"improper classification" of employees.
Agency Response to Comment 35
The Department concurs with this comment and has modified the Rule accordingly.

Comment36
0780-1-82-.10(2)(g) Final Order
It was commented that this Subparagraph should be revised to specify to whom any such civil
penalty is payable. Payment to any entity other than the Department will only encourage
meritless disputes.
Agency Response to Comment 36
The Department concurs with this Comment and has modified the rules accordingly.
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Comment37
0780-1-82-.10 Final Order
It was commented that an additional subsection should be added that states in detennining
whether to impose a civil penalty, or the amount of civil penalty if any, the commissioner shall
take into account the facts and circumstances of the particular appeal under review, including
whether the action by the insurer was in good faith based on the information available to it at the
time the action was taken, and whether the action by the insurer was based on inadvertence or the
result of unintentional eITor.

Agency Response to Comment 37
The Department concurs with this comment and has modified the rules accordingly.

Comment 38
0780-1-82-.10 Final Order
It was commented that the Department's judgment should not substitute the subjective
underwriting decisions of the insurer. As such, it was suggested that a new Paragraph (3) be
added to include the following statement: "A final order shall not require a refund of premiums
to the insured or impose a civil penalty on the basis of discretionary decisions by the insurer
made in good faith with respect to subjective underwriting factors."

Agency Response to Comment 38
The Depa1iment concurs with this Comment to the extent that the Department will not substitute
the underwriting decisions of the insurer. However, the Department does not believe that a
change to the rule is necessary.

Comment 39
0780-1-82-.10(4) Final Order
It was commented that this Paragraph should be revised to replace "all of the parties" with "each
party."

Agency Response to Comment 39
The Department agrees with this comment and the Paragraph has been modified accordingly.
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Comment40
0780-1-82-.11 Judicial Review

It was commented that the proposed rule should be modified to state "a party with the right to
request judicial review of a final order may request an appeal."

Agency Response to Comment 40
The Department does not concur with this comment as to do so would seem to lessen the
statutory application as set forth in Tenn. Code Ann.§ 4-5-322(a)(1).

Comment41
0780-l -82-.12(2)(a) lnfo1mation Provided to Insureds
It was commented that this Subparagraph should be redefined so that the time periods run from
the receipt of the request by the carrier.

Agency Re~ponse to Comment 41
The Department agrees with this comment and has modified the Subparagraph accordingly.

Comment42
0780-1-82-.12(1) Infonnation Provided to Insureds
It was commented that the proposed rule should be modified to require an insured to request
specific pertinent information from the insurer.

Agency Re~ponse to Comment 42
The Department does not concur with this comment.

Comment43
0780-1-82-.12(2)(b) Information Provided to Insureds

It was commented that the twenty-five dollar ($25) fee may be inadequate. It was suggested that
the rule be amended to state that a reasonable charge means a fee not to exceed twenty-five
dollars ($25) unless the insurer has obtained approval from the commissioner to charge in excess
of twenty-five dollars ($25) based on· the cost of providing the information. The proposed
amendment would require requests for approval to charge an amount in excess of twenty-five
dollars ($25) to be submitted in writing to the Department, and to be deemed approved unless the
commissioner rejects such request within fifteen (15) days after receiving it.
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Agency Response to Comment 43
The Department does not concur with this comment. However, the Department has modified the
Rule to allow a fifty dollar ($50) fee for loss sensitive programs.

Comment44
0780-1-82-.12(2)( c) 1 Information Provided to Insureds

It was commented that the proposed rule should not allow an insured to request the rating
worksheet unless the policy involves schedule rating as the additional information requested may
be proprietary.
Agency Response to Comment 44
The Department concurs with this comment and has modified the rules accordingly.

Comment45
0780-1-82-.12(2)( c)2 Infonnation Provided to Insureds
It was commented that the meaning of the phrase "factors for each category along with the
factors that apply to the policyholder" is unclear.
Agency Response to Comment 45
The Department concurs with this comment and has modified the rules accordingly.

Comment46
0780-1-82-.12(2)( c)3 Infom1ation Provided to Insureds

It was commented that loss runs for the current and prior three (3) years should be provided if the
insurer provided coverage to the insured during that time.
Agency Response to Comment 46
The Depmiment concurs with this comment and has modified the rules accordingly.

Comment47
0780-1 -82-.12(2)( c)4 Information Provided to Insureds

It was commented that the meaning of "each category" provided for in this part requires
additional description.
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Agency Re!;ponse to Comment 47
The Department concurs with this comment and has modified the rules accordingly.

Comment48
0780-1-82-.12(2)(c)5 Information Provided to Insureds

It was commented that the burden to provide an explanation to an insured regarding the how the
rating algorithm works through each step should be placed upon a policyholder's agent.

Agency Response to Comment 48
The Depaiiment agrees with this comment and has modified the rules accordingly.

Comment49
0780-1-82-.12(2)(d)l Information Provided to Insureds
It was commented that the rules should define "guaranteed cost rating worksheet."
Agency Response to Comment 49
The Department concurs with this comment and has modified the rules accordingly.

Comment 50
0780-1-82-.12(2)(d)2 Information Provided to Insureds

It was suggested that this part should be revised to read "the schedule rating worksheet if
applicable to the policyholder."
Agency Response to Comment 50
The Department concurs with this comment and has modified the part accordingly.

Comment 51
0780-1-82-.12(2)(d)4 Information Provided to Insureds

It was suggested that this part should be revised to read "applicable premium discount and small
deductible tables if applicable; and"

Agency Response to Comment 51
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The Department concurs with this comment in part and has modified the part accordingly.

Comment52
0780-1-82-.12(2)( d)5 Information Provided to Insureds

It was suggested that the rules should provide more guidance in reference to loss sensitive plans.
Agency Ref,ponse to Comment 52

The Department does not concur with this comment.
Comment53
0780-1-82-.12(2)( d)S(i) Information Provided to Insureds

It was commented that the proposed rules illicit proprietary information and do not provide an
exemption to keep information confidential. It was suggested that this subpart be deleted as it
requests proprietary information.
Agency Re.\ponse to Comment 53

The Department does not concur with this comment as companies are currently required to file
this information with the Department and such filings are not confidential.

Comment 54
0780-1-82-.12 Infonnation Provided to Insureds

It was suggested that a new Paragraph be added to this Rule to state that the Rule does not
require an insurer or rate service organization to provide to an insured materials or documents
that the insurer or rate service organization has determined in good faith contains information
that is competitively sensitive or proprietary to the insurer or rate services organization.
Agency Response to Comment 54

The Department does not concur with this comment.

Comment55
General Comments

It was commented that provisions should be added to deter policyholders from seeking frivolous
appeals, including but not limited to a provision allowing the Department to charge an
unsuccessful appellant with attorneys' fees.
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Agency Response to Comment 55
The Department does not concur with this comment. The Department does not believe it
cun-ently has the statutory authority to include such provisions.
Comment 56
General Comments

It was commented that the proposed rules should provide clarification as to whether a rate
service organization is subjected to a claim if an insurer is penalized when the insurer has relied
on the advice or information provided by the rate service organization.
Agency Re~ponse to Comment 56
The Department does not concur with this comment.

Comment57
General Comments
It was commented that the proposed rules should provide a definition for employee identical to
the terms expansive definition provided in a standard workers' compensation policy.
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Agency Response to Comment 57
The Department does not concur with this comment.

Comment 58
General Comments
It was commented that the proposed rule should provide that they do not authorize an insured
from initiating a private action against the insurer.

Agency Response to Comment 58
The Department believes that such a determination is outside the scope of these rules.
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